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Dedication

Some leaders are made and some are born. “Destiny” is the rejoicing 
of the results of timeless accumulation of “merit and virtue.”  The 
Royal Birth of His Majesty the Fourth Druk Gyalpo is the emanation 
of the miraculous creations of the Buddha and their heirs and the ful-
fillment of the prayers of aspirations of the Bhutanese people. It is the 
culmination of the good fortune and virtues of the Bhutanese people 
and the beginning of lighting of the transcendental lamp of perfect 
leadership and humanity in Bhutan. His Majesty is the symbolism 
of the leadership of heart, kindness, and compassion. His Majesty has 
been the representation of the single embodiment of compassion and 

love with endless enlightened qualities of perfection.

On this very auspicious occasion, we reflect on our auspicious connec-
tions, and celebrate valour, wisdom, confidence, certainty and love. 
We dedicate this volume of the Bhutan Law Review to His Majesty 
the Fourth Druk Gyalpo Jigme Singye Wangchuck. May His Majesty 
attain the longevity of Vajrasatta. To abide and emulate His Majesty’s 
golden legacies, the Bhutan National Legal Institute is happy to bring 
out the 16th Volume of the Bhutan Law Review, coinciding with His 
Majesty the Fourth Druk Gyalpo’s 66th Royal Birth Anniversary. We 
pledge to enhance access to Justice, create informed citizenries and 
promote the legal scholarship and legal education in the country. We 
reaffirm our continued and selfless service with unwavering dedica-
tion. May Bhutan be always graced with His Majesty’s purified ocean 
of wisdom. We supplicate and offer our prayers for His Majesty’s long 

life, happiness and peace.
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Preface

Academic legal research is a growing field of academic service to the Bench, 
the Bar, the legal profession and to the community. The legal research and 
legal academic provides an opportunity to learn the needs and problems 
of the society, their legal issues and come up with effort[s] to tackle it for 
the betterment of the society and promote the ideals of just, happy and 
contented society.  Application of laws and administration of Justice not 
only requires the “systematic application of the laws, legal philosophies, 
principles, ideals and best legal values,” it also requires the application of 
legal minds based on “research and the scholastic study of the laws.” Legal 
scholarship is becoming an essential attribute in the administration of 
Justice. The face of Justice is an evolving legal phenomenon. Justice changes 
with the change of our laws, our legal values, and more importantly, when 
the externalities of Justice itself changes. These requires the equivalence of 
modern and contemporary legal methods and wisdom. 

With progressive developments in the fields of science and technology, 
the conscience of Justice is perpetually on change. Contemporarily, Justice 
is the realistic application of the laws and [realistic] understanding of 
the circumstances and the nature of the changing social, technological, 
economical, legal and political dimensions.  The practice of law and legal 
reasoning have to integrate with the doctrinal, practical as well as theoretical 
understanding and application of laws and the legal science. The concept 
of “legal space” and cosmic jurisprudence is expanding very rapidly due 
to reasons of new scientific-legal developments and science replacing the 
traditional “means” of Justice.  Science is [soon] becoming a fundamental 
constituent of Justice and scientific administration of Justice. In a measure 
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to provide a forum of scientific academic expression of legal thoughts, ideas 
and engage in legal academic pursuit, the Bhutan Law Review was created 
as a special forum of judicial and academic writings and academic legal 
discourse.

As laws are an indispensable instruments of Justice, so it can, sometimes 
only represent and serve the partial facade of Justice.  As such, like in other 
countries, the empirical legal research and legal scholarship has become 
a relevant method in the practice of law, and administration of Justice; it 
offers a persuasive and methodological “insight into our legal responses.” 
It also helps enrich the Bhutanese legal research resources and form a 
corpus juris for Bhutanese legal and academic legal research. It adds to the 
intellectual life of the judicial and legal profession and help to intersect 
the legal enterprise, through intellectual enrichment and capacity building. 
The Bhutan Law Review is slowly growing as an important legal academic 
institution and creates an essential forum to engage in the intellectual life 
of a Judge and the legal profession. It intersects legal profession through 
the inclusion of intellectual academic pursuit and the interdependence of 
the various parts of the legal profession. It enables the legal and the judicial 
profession to engage in [continuous] academic dialogue and provide an 
intellectual stimulation to the legal and judicial thoughts.

The emergence of legal academic community is an essential component 
in the diversification of legal reasoning and views. Intellectual discipline 
and scholarly traditions are growing component of judicial reasoning.  
The nation’s Law Review provides a primary medium for continuing 
conversation between the best minds of the legal profession and the 
Judiciary and provides a “unique academic” opportunity to master the legal 
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thoughts in the fields of law and jurisprudence. We expect that the Bhutan 

Law Review will serve as a forum for legal education debates in Bhutanese 
jurisprudence, enhance multilateral dialogue and lay the foundations for 
advanced legal doctrines and serve as a vehicle of self- examination and 
provide an intellectual fuel. It should incite new legal reasoning, invigorate 
an intellectual debate and allow a [place] for responsible criticism with the 
fences of the academic environment. 

The Bhutan Law Review is the first Law Journal of the country and as aware, 
was born out of the Royal Vision of Her Royal Highness Princess Ashi 
Sonam Dechan Wangchuck, Hon. President of the Bhutan National Legal 
Institute, the Bar Council of Bhutan and the Jigme Singye Wangchuck 
School of Law.  Over the years, the Bhutan Law Review has slowly garnered 
the interests of the national and international scholars, legal professionals 
and other academics. Further, as the name of the Law Journal suggests, the 
Journal has enabled a research into the evolution of the Bhutanese legal 
system, the operation of our laws, and the administration of Justice. The 
Journal promoted the understanding and knowledge about the Bhutanese 
legal system, judicial practices and processes along with the legal development 
precepts in the international community. In this volume of the Bhutan 

Law Review, authors, including academic writers outside Bhutan has shared 
their Articles reflecting on significant legal issues. While His Excellency 
Lyonpo Sonam Tobgye (Retd.) writes on the Buddhist Jurisprudence, it tries 
to capture the essence of Bhutanese legal history and the foundation of 
modern Bhutanese laws and principles of administration of Justice.

The year 2021 marks the 66th Royal Birth Anniversary of His Majesty the 
Fourth Druk Gyalpo. Dedicating our commitment and recalling His heroic 
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legacies for the nation and the People of Bhutan, and when we look into 
how countries are governed today, His Majesty the Fourth Druk Gyalpo had 
been the true saviour of the destiny of Bhutan and the Bhutanese People. It 
is only when we reflect times that we are able to truly appreciate the past, 
and recall His heroism and gallantry. The “King of Prophecy” was born on 
11 November 1955. His Majesty assumed the responsibility of Kingship at 
a young age of seventeen years. Despite His very young age, His Majesty 
had envisioned unprecedented reforms in the economic, social, cultural, 
administrative, legislative, judicial and political spheres. Recalling His Royal 

Message forty seven years ago on 2 June 1974, His Majesty said:

The most important task before us at present is to achieve 

economic self-reliance to ensure the continued progress of our 

country in the future. Bhutan has small population, abundant 

land and rich natural resources and sound planning on 

our part will enable us to realize our aim of economic self-

reliance in the near future. If the government and people join 

hands and work with determination, our people will achieve 

prosperity and our nation will become strong and stable… 

It is these timeless and strategic wisdom, intelligence and clairvoyance that 
His Majesty was able to strengthen the nation and initiate strategic political 
and administrative reforms in the country. The Institute wish to recollect 
and rewrite His bravery, fearlessness, valour, audacity and lion-like boldness 
in securing the fate of the Bhutanese People, the integrity of the nation, 
and propel the nation forward amidst “turbulent times” in the history of 
Bhutanese national security. It is only when we can recall and rescript the 
“History of Bhutan,” only then, will we and our young generations be able 
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to appreciate and revere the tasks undertaken by the leaders in ensuring that 
Bhutan is safe, prosperous and progressive. It is only when we introspect 
deep within ourselves, as citizens, then we can recollect the fortune[s] of the 
past, present and the future.

His Majesty regarded that sovereignty and self-reliance was interrelated 
and indispensable in nation building. His Majesty initiated the policy 
of decentralization and devolution of power from the Throne to people, 
empowering the people through the decision-making at the grassroots level. 
Thus, the policy and institutional systems in Bhutan truly exemplifies the 
form of government, which is government of the people, by the people and 
for the people. The country has seen an unprecedented social, economic 
and political development along with progressive social, cultural and 
traditional values. 

His Majesty the Fourth Druk Gyalpo, the Dharma King has always been 
a true patron of the Dharma, which is the ultimate source of the present 
and the future wellbeing of our people. The rich and age-old tradition and 
culture of Bhutan have been well preserved and promoted and enhanced 
learning and accomplished religious bodies (the Shedras and Dubdras). These 
have strengthened the people’s firm belief in the Dharma. The Bhutanese 
strongly believes that Buddhism is a source for the [pure originations] of 
our thoughts and actions, even our laws, legal texts and legal procedures, 
thus resting on the profound pillars of virtue and righteousness. In this 
context, His Excellency Lyonpo Sonam Tobgye (Retd.) writes about 
“Buddhist Jurisprudence” thus connecting the quintessence of the “pious 
activities” of the Dharma King in building a Bhutanese society based on a 
“fair, principled and a just society.” Lyonpo writes that, “due process of law, 
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rule of law, equality and other fundamental precepts of law are historic and 
fundamental feature of Buddhist jurisprudence. Lyonpo states that:

In Buddhism, monastic laws shape both internal and external 

behavior. They regulate conduct and determine what a person 

should and should not do. As Buddhism believes that the 

destiny of people does not originate from supernatural beings 

but from one’s own conduct, human beings are regarded as the 

creators of their own destiny based on their own actions.

Development of laws, legal principles and values inherent to Bhutanese 
legal traditional and social mores are categorically important to enable the 
laws to reflect the “common Bhutanese values and beliefs.” 

Bhutan has always geared on a “dissimilar path” of development based on 
the values of Gross National Happiness. While Gross National Happiness 
may be viewed, especially by peoples outside Bhutan as “development” 
with “all people happy,” these [may] be misnomer. Gross National Happiness 
entails the development of a person with values, essential to steer the 
contemporary development and growth ethics. This development paradigm 
enhances the balance of our “development priorities,” “promote a sense of 
humanism” and inculcates the basic “values of humanity.”  His Majesty 
expressed that the introduction of Internet and Television in Bhutan 
indicates development of the country. However, His Majesty commanded 
to make better and cautious use of the Internet and Television as the news 
and programs we see has advantages as well as disadvantages for the country 
and our people. In this matter, Bhutanese development strategies has always 
been a cautious, informed and well-assessed development endeavour. It 
provided an important forum for retrospection, future analysis and present 
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introspection, so that we are able to “correctly tread” the path to progress. 
In this light, the introduction of the Internet has been very careful and so 
has other development priorities been. However, today, with digitalization, 
and modern communication infrastructures in place, internet is becoming 
a great learning and information tool. It has helped sharpen human 
intelligence, assisted easy communication and also displayed its ability 
to cause social harm and disharmony. We shall always be guided by His 
Majesty’s command on being cautious consumers of the Internet and the 
Television. However, globalization, the concept of “imported culture” and 
the expansion of “external influences” still poses a threat by diversification 
of our values, ethics and social moralities. 

His Majesty’s Golden Reign developed a sustainable tourism policy of 
‘low impact, high value.’ His Majesty established tourism, hydropower 
and mining under the policy of self-reliance. Under His Majesty’s reign 
Bhutan has seen unprecedented socio-economic development, which has 
improved the living standards as well as styles of the people. His Majesty 
promoted a “social welfare state” serving the needs and aspirations of the 
people and securing the wellbeing of the Bhutanese people. His Majesty 
improved the well being of citizens through free education, free health 
care, affordable housing, and other social amenities both quantitatively and 
qualitatively. Other physical infrastructures such as air and land transport, 
telecommunications, electricity and natural resources have been developed 
far beyond expectations. Further, under His Majesty’s Golden Reign, several 
legislations were enacted to strengthen the stability of the legal system and 
ensure a “distinct” legal development in the country. In this line of legal 
developments, and cherishing the invaluable nation building efforts of His 
Majesty the Fourth Druk Gyalpo, the Bhutan Law Review captured important 



viii

articles of [this] relevance- thus illustrating the important development 
in the laws, our legal needs and legislative priorities in the country. Mr. 
Kinzang Chedup’s article on “Legal Infrastructure and Legal Security” 

highlights the importance of legal infrastructure with increasing role of law.  
The article proposes that, “the strength of the institutional legal infrastructure 

can be measured by the extent to which laws are clear, comprehensive and 

accessible, to the extent which the administration, application and enforcement 

of those laws is reliable, certain, fearless, independent and transparent.”

One of the vital infrastructures of the state is accessible courts and judicial 
infrastructures.  The Judiciary is an institution, on which rests the noble 
edifice of the rule of law and thus, is the true custodian of Justice. Thus, His 
Majesty said that: 

Treatment for health and justice from the courts are 

indispensable to our public. Thus, justice can neither be 

denied nor delayed. 

Further, His Majesty the Fourth Druk Gyalpo reminded judges that apart 
from transparency and credibility of the Judiciary, fair trial and Justice is 
of paramount importance for the people and that the Judiciary is the most 
important organ of the state followed by the health services and education. 
Thus, at the 16th National Judicial Conference, His Majesty commanded to 
adjudicate cases expeditiously, fairly and inexpensively. 

Accessibility was the prominent feature of His Majesty’s reign. In order to 
make Justice Services accessible to people, His Majesty took Justice nearer 
to the people by commanding the establishment of the first Dungkhag 
Court in 1978. In line with these contexts, Mr. Jangchu Dorji has analyzed 
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the requirement of Additional Benches for the Dzongkhag Courts, in his 
research article on “Tiers of Courts and Access to Justice: A Review on the 

Requirement for Additional Benches in Dzongkhag Courts.” He presents 
concise views on both the sides and argues that it is timely and necessary 
to establish additional benches to reduce overcrowding of courts, caseload 
on judges and undue delay and enhance access to Justice through provision 
of accessible Justice service as provided under NKRA 16.  His findings are 
based on reliable sources such as case statistics from the Annual Report of 
the Office of the Attorney General, Anti-Corruption Commission, Mediation 

Training Impact Assessment Report of the Bhutan National Legal Institute, 
Statistical Year Book of the Royal Bhutan Police and other Reports. 

His Majesty also introduced several institutional reforms in the Judiciary 
which include, inter alia, introduction of the National Judicial Conference in 
1976, appointment of efficient and professional Drangpons, introduction of 
National Legal Course and Post Graduate Diploma in National Law Course, 
establishment of a separate Judicial Cadre in 1990, Royal Decree for the 
establishment of Royal Judicial Service Council and Judicial Commission, 
2003, and several other reforms. 

In order to introduce procedural reforms, the Judiciary initiated and drafted 
various laws including the Civil and Criminal Procedure Code, 2001, the 
Evidence Act, 2005, the Judicial Service Act, 2007, the Jabmi Act, 2003, 
amongst others. Law is a dynamic and interdisciplinary discipline. Law 
must keep evolving to meet the expectations and legal requirements of 
modernity and serve the needs of the time and people. In this environment, 
Mr. Tashi Dorji’s article on “Appeal: Statutory Right,” suggests that the 
appeal procedure must undergo transformation with Rules and Guidelines 
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in place to streamline and safeguard the “appeal procedure.” He argues that 
provision on appeal under the Civil and Criminal Procedure Code of Bhutan, 

2001 provides appeal as a vested right. Thus, there is increasing trends in 
appeal cases every year. He proposes that judicial process of appeal must be 
streamlined to ensure that appeal is not made as a matter of right rather on 
reasonable grounds. 

His Majesty commanded to form a 39 Member Committee to draft the 
Constitution of the Kingdom of Bhutan. The Constitution was enacted around 
five decades after the Thrimzhung Chhenmo, 1953, the first comprehensive 
codified law code in the country. The Constitution is the epitome of His 
Majesty’s Golden Reign, with the rule of law and freedom, rights and 
liberty and welfare of citizen as the priority. The Constitution structured 
our laws, and acceded the laws, within the domain of a Supreme Law.  
Today, Bhutan is spacing with development and economic progress. The 
country has grown far beyond the expectations of the people. His Majesty’s 
development philosophy has taught people all over the world to live happily 
with balanced view to living and development. 

Nestled in the heart of the great Himalayas, Bhutan remained in self-
imposed isolation for centuries. His Majesty the Third Druk Gyalpo Jigme 
Dorji Wangchuck decided to end the policy of self-imposed isolation and 
pursued the path of planned socio-economic development. The country 
was opened cautiously in 1974 and His Majesty the Fourth Druk Gyalpo 
continued the gradual expansion of Bhutan’s relations and engagement 
with other countries and international organizations. The expansion of 
diplomatic relations helped Bhutan to be recognized in international sphere 
more and more. Today, Bhutan holds special place in the world. 
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Since His enthronement, His Majesty the Fourth Druk Gyalpo has always 
endeavoured to ensure peace and prosperity of the people and the nation. 
The fundamental goal of Bhutan’s foreign policy is to safeguard the 
sovereignty, territorial integrity, security, unity, and enhance the wellbeing 
and economic prosperity of Bhutan. The realization of this goal hinges on 
the maintenance of friendly and cooperative relations and collaboration 
with all countries to promote a just, peaceful and secure international 
environment. The article on “Revisiting the Advisory Opinion on the 

Legality of the Threat or Use of Nuclear Weapons a Quarter Century 

Later,” Dr. Pallavi Kishore discusses the importance of the 1996 nuclear 
weapons advisory opinion in the year in which the Treaty on the Prohibition 

of Nuclear Weapons entered into force. Although Bhutan has not yet signed 
the Treaty on the Prohibition of Nuclear Weapons, Bhutan has promoted 
universal adherence to the treaty, including by consistently voting in favour 
of an adoption of an annual UN General Assembly Resolution. The Resolution 

established the formal mandate for states to commence negotiations on a 
legally binding instrument to prohibit nuclear weapons, leading towards 
their total elimination. Bhutan has already acceded a similar treaty that is 
UN Treaty on the Non-Proliferation of Nuclear Weapons on 23 May 1985. His 
Majesty has strengthened and consolidated trust and friendship following 
principle of non-violence and peaceful co-existence with neighbouring 
countries. 

Bhutan is a state-party to increasing Treaties and Covenants and it will 
only increase in coming years. Today, Bhutan has ratified various Treaties 

and Covenants on Human Rights, Child and Women Rights, Environmental 

Conservation including Climate Change. Bhutan has ratified more number 
of environment related Treaties and Covenants. His Majesty the Fourth Druk 
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Gyalpo is the champion of environment protection and climate change 
related issues. His Majesty’s Coronation Day, June 2 is celebrated across 
the country as Social Forestry Day in honor of His Majesty. Bhutan has an 
excellent track record in the field of environment and the country has the 
environment as the centerpiece in its Constitution. Under the farsighted 
leadership of His Majesty the Fourth Druk Gyalpo, Bhutan has crafted a 
visionary Constitution, which accords the protection of environment the 
highest priority. His Majesty was recognized internationally and honoured 
for outstanding contribution towards protection of the global environment. 

As a member of the international community, Bhutan is bound by 
international laws. As Bhutan’s international relations with the international 
community expand, Bhutan is bound by international law and treaty 
obligations. However, Bhutan has chosen to be bound by the international 
law once the Parliament of Bhutan has duly acceded to the International 

Conventions, Covenants, Treaties, Protocols and Agreements. In this line, 
Mr. Tshewang Dorji’s article on “Application of International Laws 

by the Domestic Courts reflects on the application of international laws 
by the domestic courts. He has carried out a comparative study on how 
international laws are applied by the Courts in different countries, notably 
in India and the United States. His central argument is that in practice 
many domestic courts have adhered to “creeping monism”, when the courts 
use international law in interpreting domestic law. He concludes by stating 
that the Bhutanese Constitution can be used to follow the monist theory 
with limitations, as Treaties and Covenants are considered part of municipal 
law following Parliamentary ratification. The article intends to convey the 
central message that whenever the domestic court finds itself to consider 
the international Treaties and Covenants, the Court must consider both the 
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right of an individual and the state obligation[s] towards the Treaty as well. 
As a sovereign nation, Bhutan’s legal system should also respect and reflect 
our indigenous legal values. 

National legislations are also increasing every year. We must never forget 
that it is not the number of legislations but the proper enforcement of 
laws that determine the success of law. As stated by Lyonpo (Retd.) Sonam 
Tobgye in his article on Buddhist Jurisprudence that: 

In today’s world of proliferating challenges and crises, the 

underlying philosophical premises for their resolution remain 

the same. In both Western and Buddhist influenced societies, 

the universal principles of equality, liberty, fraternity, and 

human rights remain our guardians for the preservation of 

peace, order and harmony.

The government and the law enforcement agencies must adhere to and 
enforce such fundamental precepts strictly. The government while 
constructing important social amenities such as schools, hospitals, and the 
like which benefits the community must also consider the individual rights. 
Under the doctrine of eminent domain a person is entitled to a payment of 
fair compensation when deprived of property by acquisition or requisition. 
Hon. Judge Thongjay had analyzed the Doctrine of Eminent Domain 

under the Bhutan Electricity Act, 2001. 

In 2008, the Bhutanese Constitution was born. His Majesty handed over 
the Constitution to the People, which embodies [all] the values of equality, 

liberty, fraternity, and human dignity, amongst other rights. After 34 years 
of glorious service, His Majesty handed the Golden Throne to His Majesty 
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the Druk Gyalpo. His Majesty the Fourth Druk Gyalpo still serves the nation 
and supports the People. Amid the pandemic, His Majesty the Fourth Druk 

Gyalpo and His Majesty the King were on Special Royal Tour to the Southern 
Dzongkhags to encourage and motivate the people to remain resilient as 
Bhutan continued to combat the COVID-19 pandemic. His Majesty the 
Fourth Druk Gyalpo expressed appreciation to Frontline Workers and granted 
Audience to De-suups, the Armed Forces Personnel, COVID-19 Task Force 
and the students. His Majesty also visited hospitals and interacted with 
patients. Those patients expressed the sense of peace after having audience 
with His Majesty. His Majesty always inspires and motivates everyone to be 
part of a nation building process by contributing what we can. 

In the current volume of the Journal, various authors have contributed 
articles, some of which cover and also remind us about the Golden Reign and 
the enlightened governance under His Majesty the Fourth Druk Gyalpo. The 
Bhutan Law Review in consonance with the articles, we relate to the historic 
deeds of His Majesty the Fourth Druk Gyalpo and nurtures the perpetual  
hope, audacity and valour. With this Journal, we celebrate the strength, 
leadership, kindness, compassion and the “true values” of perfection of 
express image of the Buddha on earth. We wish everyone a happy reading 
and share your thoughts and comments and kindly contribute in successive 
volume of the Journal.  On this day and for eternity, we the citizens of 
Bhutan shall always be grateful to His Majesty the Fourth Druk Gyalpo, the 
Dharma King, the Buddha in Person, the King of Prophecy, for the tireless 
service to the nation and people of Bhutan. We pray for His Majesty's long 
life and happiness ! 
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The Exposition of Constitutional Kuthangs

The Constitution of Bhutan, 2008 is the most sacred national legal 
document. It embodies the spirit of the Bhutanese nation, our national 
legal values, and the aspirations of the People of Bhutan. The Constitution is 
the Supreme Law of the Land. It defines the relationship between different 
entities within the State and articulates and delineates their powers and 
responsibilities. The vision of the Constitution is to offer a framework 
for effective governance of a nation destined to grow and change. The 
constitutional principles and values are based on immutable principles of 
reason and Justice. Reasons, Justice, democratic values, and “indestructible 
freedoms” forms the quintessence of Bhutanese Constitution and reflects 
our deeply rooted values of respect for human dignity and fundamental 
human values. 

The Constitution is the mirror to our national, personal, cultural, political, 
civil, economic, religious, intellectual and other freedoms and rights 
allowing the People of Bhutan to enjoy unrestrained freedom supported by 
the principles of fair reason, Justice and the Rule of Law. It sustains the basic 
edifices of the values of the people, and “acts” as a divine method towards 
the realization of the aspirations of the Bhutanese People and achieve the 
“enduring philosophies” of “Gross National Happiness.” The Bhutanese 
Constitution is the culmination of national “wisdom and method” to usher 
a society based on values and promote a “just society” rested on the virtues 
of good governance and “pure streams” of Justice, truth and human values 
reinforced by values of respect and brotherhood. 

The “constitutional rights” in Bhutan are a result of wakeful thinking and 
intelligent law-making. While the rights enshrined in the Constitution 
reflects universal human values, it ricochets distinctive Bhutanese values 
of respect, love, compassion and morality grounded on “sound human 
reasons,” and “unprejudiced Bhutanese ethics.” One of the distinctive 
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nature of the People of Bhutan and its laws are its inherent and undeniable 
respect for human values and human persons. The “constitutional rights” 
are legal as well as entrenched “Bhutanese social values” and are a collection 
of our invaluable “cultural practices” as a nation. The cultural practices in 
Bhutan are a reflection of the best social mores and values that constitute 
a community and a nation. A “right” is best when given unsought; and 
exercised in liberty within the domains of best human reason and intelligent 
human thoughts.  

The Bhutanese “constitutional principles” are rested in the virtues of 
human dignity, integrity and best human intellect. The “Fundamental 
Rights” are not only the best mirror to the Bhutanese legal values and 
distinct constitutional character and principles, but also promotes “purity 
of human thought.” The rights encapsulates a unique duty to all citizens to 
exercise the rights within the domains of “justiciable human reasons” and 
“corresponding duties” as responsible citizenry. This helps restructure the 
“basic pillars” of “human responsibility” and “offers continued support” 
to the reinforcement of the “Rule of Law” and the ideals of a conscious 
nation-building. It is a reflection of dimensions of national liberalism and 
promotes the foundations of selfless national service based on the self-
analysis of reasons of higher duty, self-rule (Rangthrim) and the welfare of 
the Bhutanese nation. The Constitution is the distillation of best ideals of 
the Bhutanese nation. “The Constitution is a sacred document that placed 
the power of governance and the future of the nation in the hands of the 
people.” In this matter, we can rightly recall the prophetic words of His 
Majesty the King when He said:

During His reign, His Majesty built a strong nation and 
secured the hopes and aspirations of the people through the 
process of democratization and the enlightened vision of Gross 
National Happiness. His Majesty has also laid a clear path for 
our future through this Constitution.
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As a tribute to His Majesty the Fourth Druk Gyalpo on His 60th glorious 
Royal Birth Anniversary, the Supreme Court of Bhutan and the Bhutan 
National Legal Institute, under the noble guidance of Her Royal Highness 
Princess Sonam Dechan Wangchuck initiated the paintings of 34 Kuthangs 
corresponding to the 34 Articles of the Constitution. Each Kuthang captures 
the essence of the Article, its significance, and purpose. The Bhutan Law 
Review aspires to embrace and emulate such profound representations of 
wisdom and methods in its successive volumes as a continued tribute to 
His Majesty the King, His Majesty the Fourth Druk Gyalpo and the Tsa- 
Wa- Sum.

 1. The State shall endeavour to apply the Principles of State Policy set out 
in this Article to ensure a good quality of life for the people of Bhutan 
in a progressive and prosperous country that is committed to peace and 
amity in the world.

 2. The State shall strive to promote those conditions that will enable the 
pursuit of Gross National Happiness.

 3. The State shall endeavour to create a civil society free of oppression, 
discrimination and violence, based on the rule of law, protection of 
human rights and dignity, and to ensure the fundamental rights and 
freedoms of the people. 

4. The State shall endeavour to protect the telephonic, electronic, postal 
or other communications of all persons in Bhutan from unlawful 
interception or interruption. 

5. The State shall endeavour to provide justice through a fair, transparent 
and expeditious process. 

6. The State shall endeavour to provide legal aid to secure justice, which shall 
not be denied to any person by reason of economic or other disabilities. 

7. The State shall endeavour to develop and execute policies to minimize 
inequalities of income, concentration of wealth, and promote equitable 



5

The Constitutional Kuthang

distribution of public facilities among individuals and people living in 
different parts of the Kingdom. 

8. The State shall endeavour to ensure that all the Dzongkhags are treated 
with equity on the basis of different needs so that the allocation of 
national resources results in comparable socioeconomic development. 

9. The State shall endeavour to achieve economic self-reliance and promote 
open and progressive economy. 

10. The State shall encourage and foster private sector development through 
fair market competition and prevent commercial monopolies.

 11. The State shall endeavour to promote those circumstances that would 
enable the citizens to secure an adequate livelihood.

 12. The State shall endeavour to ensure the right to work, vocational 
guidance and training and just and favourable conditions of work. 

13. The State shall endeavour to ensure the right to rest and leisure, including 
reasonable limitation of working hours and periodic holidays with pay.

 14. The State shall endeavour to ensure the right to fair and reasonable 
remuneration for one’s work.

15. The State shall endeavour to provide education for the purpose of 
improving and increasing knowledge, values and skills of the entire 
population with education being directed towards the full development 
of the human personality. 

 16. The State shall provide free education to all children of school going 
age up to tenth standard and ensure that technical and professional 
education is made generally available and that higher education is 
equally accessible to all on the basis of merit. 

17. The State shall endeavour to take appropriate measures to eliminate 
all forms of discrimination and exploitation against women including 
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trafficking, prostitution, abuse, violence, harassment and intimidation 
at work in both public and private spheres. 

18.The State shall endeavour to take appropriate measures to ensure 
that children are protected against all forms of discrimination and 
exploitation including trafficking, prostitution, abuse, violence, 
degrading treatment and economic exploitation. 

19.The State shall endeavour to promote those conditions that are conducive 
to co-operation in community life and the integrity of the extended 
family structure. 

20.The State shall strive to create conditions that will enable the true and 
sustainable development of a good and compassionate society rooted in 
Buddhist ethos and universal human values. 

21.The State shall provide free access to basic public health services in both 
modern and traditional medicines. 

22.The State shall endeavour to provide security in the event of sickness and 
disability or lack of adequate means of livelihood for reasons beyond 
one’s control. 

23.The State shall encourage free participation in the cultural life of 
the community, promote arts and sciences and foster technological 
innovation. 

24.The State shall endeavour to promote goodwill and cooperation with 
nations, foster respect for international law and treaty obligations, and 
encourage settlement of international disputes by peaceful means in 
order to promote international peace and security. 

The Principles of State Policy ensures that Bhutan affords a good quality 
of life for the people in a progressive and prosperous country, promoting 
peace and amity in the world. The Principles of State Policy ensures that it 
builds and promotes conditions for Gross National Happiness and a free civil 
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society based on rule of law, human dignity and protection of human rights 
so that people enjoy fundamental freedoms. It is a very noble vision for 
current and future generations and espouses the vision of Bhutan to usher 
a just society based on values of Justice, equality, progression, knowledge, 
positive human personality, community vitality amongst other essential 
values that promotes a society based on compassion and universal human 
values.

The Principles of State Policy are aimed at securing social and economic 
freedom through appropriate action. It aspires Bhutan as a modern nation-
state based on modern, responsive and progressive nation built on values of 
sound and progressive economic and social policies. This Article provides 
general principles of social and economic policies to be followed by the 
State so that people are able to meet the requirements of growing economic 
demands, and provide foundation for a progressive and growing society. It is 
the fundamentals of a welfare state that removes inequality and institutes a 
system of conscious economic development. These principles are important 
equitable measures that promotes a balanced and well-visioned growth of 
the nation and foster a nation that abides by the philosophies of fairness, 
equity, rule of law and Justice. It reminds us about the dynamism of Bhutanese 
development policies and strategies based on respects for common values 
and aspirations of the people. We can reflect the appropriate energy of 
words in which venerable Jamyang Khyentse Wangpo said:

The unchanging indestructible life like Mount Meru;
Like the bottomless sphere of ocean;
Like the luminous undying sun and moon;
Grant me the quintessential best of life. 
Let not its radiant majesty wane but shine forth;
With Buddhas’ attributes and flourish to marvel and fame. 
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Seven Precious Emblems of Royalty (Rinchen Naduen)

If we analyze how the Chakravartin, the Universal Monarch, conducted 
himself, it is said that on the day of “princely empowerment” and taking of 
the vow, the Universal Monarch, after taking bath, presents himself on the 
top of his palace. A self-arising Golden Wheel with a thousand spokes flies 
from the eastern sky and lands on his right hand. On that, the Universal 
Monarch thought, the incident indicated the he was the true Wheel Turner, 
a Chakravartin. He launched the Wheel into the firmament. The Wheel 
was accompanied by the whole of his army. As all the Kings of the four 
Continents welcomed them, all the beings were led onto the good karmic 
path of the ten virtuous deeds.

The Precious Wheel (Khorlo Rinpoche)

The Precious Wheel is the symbol of sovereignty, protection and creation. 
In Buddhism, it is called as Dharmachakra or Choskyi Khorlo or the Wheel of 
Transformation. It is said:

The Wheel turned by the Buddhas of the Three Times;
Teaches the cessation of bad rebirths and the law of cause and effect. 
May the precious powerful Chakravartin;
Turn the noble and Supreme Wheel.
On the clear Wheel of Dharmadhatu;
 Is reflected the phenomenon of virtue and virtuous deeds; 
And it steers the beings on an upward and transcendental path 
of liberation.

The Precious Horse (Tachok Rinpoche)

The Precious Horse is a divine steed with specific marks of distinction. 
The steed is as swift as the wind and circles the Jambudvipa three times a 
day.  It symbolizes mobility, speed, and the above rising from the worldly 
existence. It is described as:
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One that has overcome the four great rivers of worldly suffering, 
It moves miraculously and effortlessly with swift enthusiasm,
The precious thoroughbred that holds the power of the cloud, 
May the evasive wisdom come just as the heart wishes. 
The effortless miracles are swift everywhere, anytime, 
Swift to liberate and awaken beings at all times,
 Showing at all times all manner of miracles.

The Precious Elephant (Langpo Rinpoche)

The Precious Elephant is the symbol of power, strength and morality. It 
also symbolizes intellect, intelligence, fearlessness and unassailability, thus 
symbolizing a perfect unison of strength, wisdom and intelligence. The 
Precious Elephant is symbolically described as:

The supreme vehicle of the ultimate meaning of Dharma,
The marvellous seven elements for awakening, the best of white 
lilies,
The mighty and unassailable, the Precious Elephant, 
May the powerful leader achieve the five powers, 
The wonderful powers potent enough to put others down,
Powers that cannot be eclipsed by others’ poisonous strengths, 
Powers that suppress others’ miracles and magical powers.

The Precious Jewel (Norbu Rinpoche)

Jewel is one of the cosmological element of richness. It is said that the 
Precious Jewel fulfills all the desires of the Chakravartin. It is radiantly 
illuminating, and brings into existence whatever the Chakravartin aspires, 
thus bringing cure to emotional afflictions and avert natural calamities. The 
Precious Jewel is aesthetically described as:

The precious qualities of the three supreme objects of offerings;
The dispeller of samsaric darkness and source of quintessential peace;
Abundant with objects of offering and Seven Riches;

The Constitutional Kuthang
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May we rejoice in the precious wish-fulfilling Jewel;
The Precious Jewel that fulfills the wishes and needs;
Is close to the heart of all beings;
Abundant with all Supreme Virtues. 

The Precious Minister (Lyonpo Rinpoche)

In Buddhism, the Precious Minister is endowed with divine qualities. He 
has intelligence, patience and intense listening abilities. He works for the 
benefit of the Dharma and the sentient beings. It is believed that he is 
a cultured diplomat and master discipline, political strategy and social 
welfare. He symbolizes joy. Further, the cosmology of the Precious Minister 
is illustrated as:

Granting whatever one wishes like the Wish-fulfilling Tree;
May your benevolence lead to the perfection of Two 
Accumulations. 
The precious jewel of the powerful Minister;
May you receive the Empowerment of a Chakravartin. 
The Precious Minister, the font of virtuous qualities;
Accomplished in discriminating between good and bad, 
Wise and conscientious in resolving contradictions.

The Precious Queen (Tsunmo Rimpoche)

The Precious Queen (raniratna) is outstandingly beautiful with divine 
feminine beauty and youthful as a sixteen-year old. She symbolizes 
refinement, faith, fertility and welfare. The Precious Queen is portrayed as:

To save sentient beings through the Ten Perfections, 
The precious queen who has acquired the retentive power of 
wisdom, 
Through the Four Compendium of Ascertainments and Four 
Immeasurables, 
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May life, wealth, and power flourish. 
One emanated from the depth of wisdom
 Is the wish-fulfilling queen

The Precious General (Makpon Rinpoche)

It is said that the Precious General is one who has mastered the “art of war.” 
He has a magical power to conquer enemy and fights for truth and justice. 
The Precious General is eloquently captured in the following verses:  

Clothed with the armour of industry to overcome all harms;
Protecting beings from fear, he gives them fearlessness. 
The general equipped with skillful means and wisdom;
Comes now, protect us with the army of your miraculous power. 
Whose military power conquers the proud and arrogant; 
Who clears the battlefield of afflictive emotions and ignorance; 
Who does not bow down to a host of perceptive consciousness.

Gyelsi Naduen refers to the possession of Tong-Khorlo Jurwai Gyalpo or the 
Chakravartin. These seven possessions represents the essential abilities of 
Kingship, thus representing boundless wisdom and methods to overcome 
obstacles on the “path to progressive development.” In short, the Principles 
of State Policy are a symbolism of methods to a conscious development 
objectives and national aspirations. It represents sovereignty, wish-fulfilling 
endeavours, beauty, clear vision, strength, auspiciousness, and truth 
and justice thus representing unconquerable aggregates and auspicious 
coincidences (Trendel) for a prosperous society. 

The Constitutional Kuthang
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The Buddhist Jurisprudence1

Introduction 

The illuminating words and noble actions of the Buddha laid the foundation 
for a way of life that inspired the changes in social, philosophical and 
religious traditions. Great scholars have committed in providing religious 
and philosophical perspectives on the Buddha and his words. The Buddha’s 
teachings and edicts have deeply affected every societal and legal structure 
in the Buddhist societies. 

Human Society

According to Richard Posner, “In primitive society, people believed in self-
help.” It is the depletion of food resources for an increasing population and 
avarice of human beings that encouraged the development of a multitude 
of laws. This is well depicted in the tale of Mangpos-bkurbair Gyalpo:2

As men lost their primeval glory, distinctions of class (varna) 
arose, and they entered into agreements one with another, 
accepting the institution of private property and the family. 
With this theft, murder, adultery and other crime began, and 
so the people met together and decided to appoint one man 
among them to maintain order in return for a share of the 
produce of their fields and herds. He was called “the Great 
Chosen One”(Mahasammatta), and he received the title of 
raja because he pleased the people.3 

1 Contributed by Lyonpo Sonam Tobgye, the former Chief Justice of Bhutan.
2 Mangpos-bkurbai rGyalpo or Mahasammatta which literally means the King elevated 

by many and whose legitimacy was based on the “popular consent.” He was the first 
king of Buddhist legend. Refer rtogs brjod dpag bsam ‘khri shing (1999). (3rd ed.) p. 
93 and Mathou, T. (2008). The Politics of Bhutan: Change in Continuity, Journal of 
Bhutan Studies, p. 235.

3 Sen, A. (2005).  The Argumentative Indian, London: Penguin Allen Lane, p.15. 
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The Great Chosen One (Mahasammatta) enunciates many profound legal 
principles such as Social Contract Theory, Agganna Sutta, principle of 
freedom of choice from a rational-choice model of collective action, and 
public choice theory similar to the principles propounded by Bentham, 
James Buchanan and Kenneth Arrow. The public choice theory was further 
supported by public reasoning as explained by Amartya Sen:4

In the history of public reasoning in India, considerable 
credit must be given to the Indian Buddhist, who had great 
commitment to discussion as a means of social progress… The 
so-called ‘Buddhist councils’, which aimed at settling disputes 
between the different points of view… these councils were 
primarily concerned with resolving differences in religious 
principles and practices, but they evidently also addressed the 
demands of social and civic duties…

What is Law?

In any society, the law represents the solemn will of the State pronounced 
through the legislative power for the common good. Nagarjuna wrote:5

As the earth is to living and non-living entities, law is to 
human beings.

Law is an interpretative social practice6 that contains implicit moral 
principles and values. Law is related to Justice, reason, human nature and 
ethics. Lord Buddha mentioned:7

The Law is that which leads to welfare and salvation. It forms, 

4  Sen, A. (2005).  The Argumentative Indian, London: Penguin Allen Lane, p.15. 
5  Refer Suhrida Lekha.
6  Chanakya (350-275 BCE) who was a philosopher and founder of an independent 

political thought in India, laid down rules and guidelines for social, legal and political 
order in the society. See Chanakya, B.K. (2001). Diamond Pocket Books.

7  McKiel, A. (n.d.) Beyond Tolerance: Religion, Global Community, p.108.
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conduct and character distinguished by the sense of equality 
among all beings.

Law is also an instrument of social change and must be flexible as well as 
stable. It must be overhauled continually, and refitted continually to the 
change in the social life which it is to govern.8 It is a system of rules usually 
enforced through a set of institutions, which is to provide an objective set 
of rules for governing conduct and maintaining order in a society. 

Types of Law

Laws may broadly be divided into natural law (jus naturale) and positive 
laws (jus positivum), criminal and civil laws, substantive and procedural 
laws, public and private international laws, amongst other branches of 
laws. Reasons and common sense are the basis of natural law. Within 
the foundational realm of legally applicable principles and philosophies, 
Buddhism, adds Righteous and Universal Laws into its overall jurisprudential 
mix.  In Buddhism, law is further classified into five broad sections, Nyan-thos 
kyi khrims (Laws for the dhamma followers), byangchub Sems-dpa‘i khrims 
(Laws for the Saints), bde bar gshegs pa‘i khrims (Laws of Enlightenment), dge 
‘dun gyi khrims (Monastic Laws), and Rang or Kun gyi khrims (Secular Laws).

Natural Law 

Natural law and social contract theories were rejected by David Hume, 
considering it as contrary to empirical truth. Rousseau objected the doctrine 
of natural law in favour of inalienable sovereignty vested in the ‘general 
will’ as opposed to any individual ruler or oligarchy. Natural law theory 
is supported by Grotius, Blackstone, Locke, Pufendorf, Montesquieu and 
Voltaire.

The cardinal principles of natural Justice are: 

1)  No one can be a judge in their own cause (nemo judex in causa sua);

8  Pound, R. (1930). An Introduction to the Philosophy of Law. 



15

2)  Hear the other side (audi alterem partem); and 

3)  No one should be condemned unheard. 

Buddhist natural law includes due process, fair trial and offences under the 
Ten Virtuous Acts.  The Buddhist natural laws are the results of one’s actions.

Positive laws

Positive laws are described in the bcaspa‘ikhrims, which literally translates 
as, ‘positive law’ or ‘law of orders.’ These laws address elements of life with 
greater specificity than that provided by Natural Law. 

Moral Law 

Moral laws pave the way to the development of individual qualities and 
self-emancipation. Lon Luvois Fuller, a noted legal philosopher and former 
professor at Harvard Law School wrote:9

Law and morality are intimately related to each other. Laws 
are generally based on the moral principles of society. Laws, to 
be effective, must represent the moral ideas of the people.

In Buddhism, moralistic laws shape both internal and external behaviour. 
They regulate conduct and determine what a person should and should 
not do. As Buddhism believes that the destiny of people does not originate 
from supernatural beings but from one’s own conduct, human beings are 
regarded as the creators of their own destiny based on their own actions. 
The Buddha said:10 

By oneself the evil is done, by oneself one suffers; 
By oneself evil is left undone, by oneself one is purified. 
Purity and impurity belong to oneself, no one can purify 
another. 

9 Fuller, L.L. (1969).  The Morality of Law.
10 Max Muller, F. (Eds.). Sacred Books of the East, vol. 10, p. 46.
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Objectives of the Law

Law serves many purposes and functions in the society. In the best of 
circumstances, law establishes standards, maintains order, resolves disputes, 
protects liberties and rights and promotes peace and tranquility for the 
common good. Jeremy Bentham said:

The general object which all laws have, or ought to have, is to 
augment the total happiness of the community.

Within the Buddhist context, the objective of law is the stability, peace and 
tranquility of all sentient beings. Rupert Gethin stated:11

The attitude towards secular law reflected in the Sutta Pitaka 
is in some ways very similar. Laws arose in response to a general 
failure in morality, and they safeguard the general good; 
disregarding those laws means that society will slip further 
towards chaos.

Law in this philosophical frame, encouraged virtue, preventing vice and 
immorality. The Buddha said:12

For the punishment or correction of such men as are not 
ashamed of ‘vice’- Durmangana-pudgala-nigrahaya.

Equality

Equality is a fundamental constitutional precept. Equality of all living 
beings is an essential element of the Dharma. The Buddhist system of justice 
begins with the premise that everyone is equal before the law. The Buddha 
had said, ‘I preach the Law equally’.  One day, the Buddha and his Bhikkhus 
were begging in a village, he spotted a man carrying human excreta. The 
man was from an untouchable caste and his name was Sunita. He tried to 

11 French, R. R. & Nathan, M.A. (n.d.) Buddhism and Law, p.76.
12  Terjek, J. (Eds.), Collected Works of Alexander Csoma de Koros, p.218.
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run away but the Buddha asked him to come closer to him so they could 
talk. Sunita protested: 

 Lord, do not dare ... I am an untouchable. I do not want to 
pollute you and your monks.

The Buddha said:13

On my path, all are considered equal. Everyone, no matter how 
poor he is, can attain liberation and enlightenment. Begging 
does not demean my own dignity. It recognizes the inherent 
dignity of all persons.

On our path, we no longer distinguish between castes. You are 
a human being like the rest of us. We are not afraid we will be 
polluted. Only greed, hatred, and delusion can pollute us. A 
person as pleasant as yourself brings us nothing but happiness.14 

Sunita was later invited by the Buddha to join the Sangha. In a separate 
occasion, the Buddha said: 

It is wrong to divide people into castes and create division and 
prejudice among them. This has become very clear to me during 
my meditation.15 

Majesty, in the Way of Liberation, there is no caste. To the eyes 
of an enlightened person, all people are equal. Every person’s 
blood is red. Every person’s tears are salty. We are all human 
beings. We must find a way for all people to be able to realize 
their full dignity and potential.16 

13  Hanh, T. H. Old Path White Clouds, Walking in the footsteps of the Buddha, p.224.
14  Ibid., p. 279. 
15  Ibid., p. 31. 
16  Ibid., p. 284. 
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Rule of Law

In Buddhism, the rule of law requires not only consistency in the expression 
of the law but also in its application. Good law conforms to moral 
righteousness. It was proclaimed by Guru Rinpoche:17

The powerful must know the limit of their power.

The rule of law is the recognition of the supremacy of law, elimination of 
discrimination, due process of law, and judicial review of administrative 
action. It conforms to the Buddhist philosophy of:

Upekkha, impartiality, fairness, and understanding that all 
beings experience good and evil in accordance with the karma 
they have created; steadfastness in maintaining laws that are 
righteous. 

Due Process of Law

Procedural or Adjective law deals with the rules of procedure governing 
evidence, pleading and practice. It pertains to and prescribes the practice, 
method, procedure or legal machinery by which substantive law is enforced 
or made effective. ‘Due process of law’ was a historic and fundamental feature 
of Buddhist jurisprudence. As His Eminence Jamgon Kongtrul Rinpoche, 
the 19

th Century Tibetan Scholar and poet said: 

Satisfy both loser and the winner through impartial and due 
process. 

The Buddha outlined procedural processes as guidelines for a vast array of 
proceedings. The Buddha said:18

When they have been warned, they ought to be reminded (of 
the Rule in the Patimokkha) against which they have offended; 

17  Pema bka’thang, p.150.
18 Max Muller. F. (Eds.). Sacred Books of the East, Vinaya Texts, Volume 17 Part II, 

Kullavaga, pp.331 (I,1,4) & 332 (I,2,1).
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When they have been reminded, they ought to be charged with 
the (particular) offence; 
When they have been charged with the offence, some discreet 
and able Bhikkhu ought to lay the matter before the Sangha, 
saying,
Let the venerable Sangha hear me. 
If the time is fit for the Sangha (to do so) let the Sangha carry 
out the Tagganiya-Kamma against the Bhikkhus.

In addition to these procedures, the Buddha also laid out rules and 
procedures for the following instances:19

The Proceeding in presence must be performed, or the Proceeding 
for the consciously innocent, or the Proceeding in the case of 
those who are no longer out of their mind, or the Proceeding 
on confession of guilt, or the Proceeding by majority of the 
chapter, or the Proceeding for the obstinate, or the Proceeding 
by covering over as with grass.

Buddhist Criminal Jurisprudence

Criminal law is the body of law that prescribes conduct perceived as 
threatening, harmful, or otherwise an endangerment to the property, health, 
safety, and moral welfare of persons, including oneself.  Buddhist law per 
se emanates from a spiritually driven philosophy and an associated code of 
conduct designed to promote enlightenment. The Buddhist criminal and 
disciplinary laws are crystalized around the Ten Virtues expounded by the 
Buddha. Therefore criminal, or otherwise socially unacceptable behaviour, 
implies the failure to act virtuously. The Ten Virtuous Acts are: 

1)  Refraining from taking life (pranatighatad virati); 
2) Refraining from taking which is not given (adattadanad virati); 

19  Max Muller, F. (Eds.). Sacred Books of the East, Volume13 Part I, Patimokkha, p.68. 
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3) Refraining from engaging in sexual misconduct (kamamithyacarad 
virati); 

4)  Refraining from lying (mrsavadatprati virati); 
5)  Refraining from speaking harshly (parusatprati virati); 
6)  Refraining from slandering (paishunayatcprati virati); 
7)  Refraining from engaging in worthless chatter (sambhinnapralapat 

prativirati); 
8)  Refraining from being covetous (abhidhyayahprati virati); 
9)  Refraining from being malicious (vyapadatprati virati; and 
10)  Refraining from holding wrong views (mithyadrstiprati virati). 

Offences thus reflect a failure to live in accordance with these virtues. The 
Ten Non-Virtuous Actions are divided into three categories: 

1) The three non-virtuous actions of body (truni kayaduscaritani): 

          a)  Taking life, Pranatighatad viratih; 

          b)  Taking what is not given, Adattadanad viratih; and 

          c)  Sexual misconduct, Kamamithyacarad viratih. 

2) The four non-virtuous actions of speech (catva vagduscaritani): 

a) Telling falsehoods, Mrsavadat prativiratih; 

b) Using abusive language, Parusyat prativiratih; 

c) Slandering others, Paisunyat prativiratih; and 

d) Indulging in irrelevant talk, Sambhinnapralapat prativiratih. 

3)  The three non-virtuous actions of mind (trini manoduscaritani): 

      a)  Being covetous, Abhidhyayah prativiratih; 
      b)  Being malicious, Vyapadat prativiratih; and 

      c)  Holding destructive beliefs, Mithyadrsteh prativiratih. 
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In summary, the Buddha held that one should refrain from:20 

Maiming, killing, imprisoning, highway robbery, plundering 
villages, or obtaining money by threats of violence. 

The Trial of the Raksha Mangcham or the Dance of the Judgement of the Dead, 
is used as an educational theatrical event and is performed in almost every 
local Bhutanese ‘Tse-chu’ an annual Bhutanese  festival. It provides a popular 
means to teach the ten non-virtues as well as demonstrating the format of 
Buddhist law and procedure.  In the Trial of the Raksha Mangcham, the 
accused is charged with all ten offences, the three non-virtuous actions of 
body, the four non-virtuous actions of speech and the three non-virtuous 
actions of mind. The complete set of charges were:21

(1) Committing patricide and matricide, killing innocent animals 
indiscriminately, snaring and catching defenceless fish in water, 
desecration and arson of the sacred temples and monasteries, beating 
and harassing the vulnerable people, poisoning and polluting the 
oceans and seas, degradation and destruction of environment 
through forest fires; and 

(2) Lying, promoting divisiveness or discord, schism, mocking speech 
and speaking harsh words, slandering the saints, defaming wise 
people.

Justice 

Many philosophers and jurists wrestled with this positivistic concept of 
Justice for centuries. Socrates was held to have espoused the notion that 
Justice is virtue and wisdom whereas, injustice is vice and ignorance. 
Plato praised Justice as one of the four virtues namely wisdom, courage, 
temperance and Justice, which are required to support the perfect State. 

20 Max Muller. F. (Eds.) Sacred Books of the East, Buddhist Suttas, Tevigga Sutta, Volume 
11, p.191. 

21 Bar do thosgrol, Forlio, 511-512 & ChhamYig, p.100 & 103.
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Cephalous, an Aeolian Prince in Greek mythology and an oft-referred 
spokesperson for Greek tradition espoused that one should live up to 
their legal obligations and be honest. According to Rawls, ‘Justice is the 
first virtue of social institutions.’22 Centuries before the above debates were 
occurring, the Buddha had laid out his own guidance on this matter. Justice 
in Buddhism, is a social virtue. The Buddha said to the King of Kosala:23

My lord king, to judge a cause with Justice and impartiality is 
the right thing.

D. N. Bhagvat also wrote:24

The Sangha was also guided by that notion of justice which 
according to Plato is “the right of ordering human relationship”. 
It involves the view that ‘each citizen (in the case of the Sangha 
each inmate) has an equal claim on the common good in 
respect of equal needs, and the corollary implied therein in 
that differences in response to claims are differences that the 
common good itself requires’. This means in simpler language, 
that all legal matters were settled in Sangha, not through the 
interference of a supreme authority, but through the appeal 
to the whole body of the inmates regarding their idea of the 
common good. Thus no individual was crushed under the wheel 
of law nor was any individual vested with supreme authority. 
All stood on the same level and the Sangha ruled over them.

Social Justice

Buddhism is based on social reforms and freedom for all. Lord Buddha 
taught eight freedoms and ten advantages. However, he said:25

22  Rawls, J. A Theory of Justice, p.3.
23  Neusner, J. (n.d.). Gods Rule: The Politics of World Religion, p.246.
24  Bhagvat, D.N. (n.d.). Early Buddhist Jurisprudence, p.iii. 
25  Refer Müller, M., & Fausböll, M. (1881). Sacred Books of the East, The Dhammapada 

and Sutta Nipata, Vol. 10.
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Let no one forget his own duty for the sake of another’s, however 
great; let a man, after he has discerned his own duty, be always 
attentive to his duty.

Thomas William Rhys Davids explained:26 

The Buddha’s doctrine of love and goodwill between man and 
man is here set forth in a domestic and social ethics with more 
comprehensive detail then elsewhere. And truly we may say even 
now of this Vinaya or code of discipline, so fundamental are the 
human interests involved, so sane and wide is the wisdom that 
envisages them, that the utterances are as fresh and practically 
as binding to-day and here as they were then at Rajagaha. 
Happy would have been the village or the clan on the banks 
of the Ganges where the people were full of the kindly spirit of 
fellow-feeling, the noble spirit of justice which breathes through 
these naïve and simple sayings.

Good governance and the legal means to ensure its continuation, is the 
principal gift a state can bestow upon its people. The Buddhist concept of a 
‘just society’ is one that promotes the welfare of all so that they may pursue 
the common good as James Blumenthal wrote:27

A Buddhist application of equanimity to issues of the creation 
of a just society would seem to begin on religious grounds, but 
in social-political application would not want to neglect the 
more secular needs and aspirations of both non-religious and 
religious members of society and, the particular aspirations of 
those of other faiths. 

Any Buddhist vision for a just society must both be guided by 

26  The Layman’s Code of Discipline, Sigalovada Sutta. Retrieved from  http://www.
tipitaka.net/tipitaka/study/pageload.php?book=004&page=01)

27 Blumenthal & James. (n.d.). Toward a Buddhist Theory of Justice, Journal of Global 
Buddhism, 10, pp. 331-333.
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compassion in its formation and nurture its further cultivation 
in its application. Thus, perhaps one modification of Rawls’ 
theory for Buddhists might be that those free and rational 
beings be explicitly required to consider compassionately the 
potential suffering in various scenarios in working from behind 
the veil of ignorance so as to explicitly consider ways that social 
structures do or do not contribute to such suffering.

The Buddha believed that a just government could be achieved by having 
moral rulers who cared for the welfare of the people rather than for 
themselves. Thich Nhat Hanh, summarized the Buddha’s discussion with 
King Bimbisara on this matter:28

The Buddha encouraged the king to reform the system of justice 
and economics in the country. He said corporal punishment, 
torture, imprisonment, and execution were not effective means 
for stopping crime. Crime and violence were the natural result 
of hunger and poverty. The best way to assist the people and 
provide for their security was to concentrate on building a 
healthy economy. It was essential to provide food, seeds, and 
fertilizer to poor farmers until they could become self-sufficient 
and productive. Loans should be provided to small merchants, 
retirement funds should be set up for those no longer able 
to work, and the poor should be exempted from taxes. All 
manner of coercion and oppression against manual labourers 
must cease. People should be free to select their own jobs. 
Ample opportunities for training should be made available 
to help people master the trades they chose. The Buddha said 
that a correct economic policy should be based on voluntary 
participation.

28  Hanh, T. N. Old Path White Clouds, Walking in the footsteps of the Buddha, pp.522 - 
523.
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From a Buddhist perspective, a secular leader, the Dhammaraja, who had 
the ‘ten royal virtues’ (dasarajadhamma) was ideal. When discussing the 
application of the Buddhist path to secular politics and governance, the 
Buddha went further. According to Thich Nhat Hanh:29 

The Buddha used this occasion to speak about applying the Way 
to political life. He said the Way could illuminate the realm of 
politics, assisting those involved in governing the kingdom to 
bring about social equality and justice. He said, if you practice 
the Way, you will increase your understanding and compassion 
and better serve the people. You will find ways to bring about 
peace and happiness without depending on violence at all. You 
do not need to kill, torture, or imprison people, or confiscate 
property. This is not an impossible ideal, but something which 
can be actually realized. 

When a politician possesses enough understanding and love, 
he sees the truth about poverty, misery, and oppression. Such a 
person can find the means to reform the government in order to 
reduce the gap between rich and poor and cease the use of force 
against others.

If you want the people to-be united, you must first obtain their 
faith and trust. If political leaders practice the five precepts, the 
people’s faith and trust will grow. With that faith and trust, 
there is nothing the country can’t accomplish. Peace, happiness, 
and social equality will be assured. Create a life based on 
awareness. The dogmas of the past do not build faith and trust 
nor do they encourage equality among the people. Let the Way 
of Awakening offers a new path and a new faith.30

29  Ibid., pp. 246-247
30  Hanh, T. N. Old Path White Clouds, Walking in the footsteps of the Buddha, pp. 246-

247. 
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Guru Padmasambhava, in his time, also decreed:31 

Be compassionate to those who are disabled and powerless; 

Protect and provide refuge to the disadvantaged; 

And remain indifferent to all the hollow talks and criticisms.

The Protection of Public Welfare 

The ethical principles of the Ten Virtues (dasa-kusala- kammapatha-
dhamma) includes the responsibilities of a state as K. N. Jayatilleke stated:32

... The state to work for the good of the people with selflessness, 
love and understanding imparting impartial justice and 
promoting both material and spiritual welfare on the principle 
of the equality of man. 

The essence of the duties and functions of such a state are 
summed up in the form of four requirements. First, the necessity 
to provide “righteous care, ward and protection to all citizens, 
including the people of all professional classes, religious teachers 
and the army.” This care and protection are to be extended to 
“birds and beasts” (miga-pakkisu) as well. Here “care” (rakkha) 
is explained as treating all subjects “with forgiveness, tolerance, 
friendliness and kindness” on the principle that the state 
which “cares for its subjects would safeguard its own interests”; 
“word” (avarana) is defined as the insurance of property such 
as housing, clothing, etc., and “protection” (gutti) as protection 
against loss and other calamities (upaddava). It comes to mean 
not only the safeguarding of persons, property and human 
rights but the institution of welfare services such as the care of 
the aged, the sick…

31 Drodül Sangye Lingpa (1340-1396), Kathang Sertreng or Golden Garland Chronicles, 
p.698.

32 K. N. Jayatilleke, Dhamma Man and Law, p.96.
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Within the broader framework of government responsibility, the Buddha 
spoke of poverty in the following manner:33

The sixth realization is the awareness that poverty creates hatred 
and anger, which in turn create a vicious cycle of negative 
thoughts and actions. Followers of the Way, when practicing 
generosity, should consider everyone, friends and enemies alike, 
as equal, not condemning anyone’s past wrong- doings or hating 
those who are presently causing harm. 

The Suttanta Pilaka, the second of the three divisions of the Tripitaka, 
provides an example of the process of social degeneration as a result of 
failing to abide by the Buddha’s guidance:34 

Thus, brethren, from goods not being bestowed on the destitute, 
poverty grew rife; from poverty growing rife, stealing increased, 
from the spread of stealing, violence grew apace, from the 
growth of violence, the destruction of life became common, 
from the frequency of murder, both span of life in those beings 
and their comeliness also wasted away. 

Guru Padmasambhava decreed, ‘Grant alms to those who are poor and poverty-
ridden’.35

Importantly and in keeping with the view of the Ten Virtues, social 
programmes and the provision of education are embedded into the notion 
of Buddhist governance. As captured by Laksiri Jayasuriya:36

The Buddhist philosopher Nagarjuna (circa 150 - 250 CE) 
in his advice to the Satavahana dynasty enjoins the monarch 

33  Hanh, T. N. Old Path White Clouds, Walking in the footsteps of  the Buddha, p.430. 
34  Khongchinda & Sambuddhassa, The Buddha’s Socio-Political Ideas, p.163.
35  Drodül Sangye Lingpa (1340-1396), Kathang Sertreng or Golden Garland Chronicles, 

p.698. 
36  Jayasuriya, L. Budhism, Poliyics and Statecraft, p. 18.
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to actively support the work of doctors, set up hostels and rest 
houses, eliminate high taxes, care for victims of natural disasters 
and keep profits low.

Moreover, as the Buddha stated in the Vinaya, ‘he who serves the sick serves 
me.’ And, in a similar frame, King Asoka’s fifth Edict states: 

Bestow gift on all poor people; 

Treat weakened patients with Clothing, food and medicines,

With mercy save the life of Animals about to die and Guilty 
men deserving execution.

With regard to education, Aristotle said that, ‘Education is an ornament in 
prosperity and a refuge in adversity.’ Guru Padmasambhava decreed:37

Teach every layman a letter and astrology to write, read, learn 
and teach; 

Educate every child to learn grammar, writing and reading 
and acquire knowledge.

Economy

Any economic development contributes to progress and the well-being of a 
nation. As the Buddha articulated:38 

The happiness of the average man as depending on his economic 
security (atthi-sukkha), and the enjoyment of ones’ wealth 
(bhoga- sukkha), freedom from debt (anana-sukha) and the 
blameless moral and spiritual life (anavajja-sukha). Here the 
happiness of economic security is said to derive partly from the 
feeling that his wealth was earned by just means and by the 

37  Drodül Sangye Lingpa (1340-1396), Kathang Sertreng or Golden Garland Chronicles, 
p, 695-696.

38  Jayatilleke, K. N.  Dhamma Man and Law, p. 50.
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sweat of his brow. While the happiness of enjoying one’s wealth 
is said to be partly that of doing good to others with it. We see 
here that welfare is conceived in terms of both material and 
spiritual welfare, an idea which is of importance in connection 
with the Buddhist concept of human rights.

Economic security is necessary for the survival and dignity of people. A 
fundamental Buddhist principle encourages private economic interests 
and public interests to be balanced. As an element of good governance, a 
government must be vigilant in the oversight of private sector’s economic 
activities. Free and fair competition can support economic growth and 
enhance public confidence in the government. Monopolies restrict free 
economic competition and can result in unfair pricing and restrictive 
trade practices to the detriment of the populace and ultimately, the State. 
According to Prof. Oliver Abeynayake:39

The economic policy of the state should be based on the 
development of the private enterprise. The aim of this policy 
is the poverty alleviation. Buddhism declares that the origin 
of all social vices is poverty. It can be eliminated by creating a 
society where job opportunities are available for those who are 
at the employable age (sakammapasuta). Therefore, the state 
should be vigilant to wipe out the problem of unemployment 
by developing the spheres of agriculture, trade and government 
service. It is the duty of the state to take all measures to 
generate wealth among the poor. The possibility for a rich few 
to accumulate wealth does not exist in a state where Buddhist 
economic policies are practised.

Happiness

Historically, the concept of happiness echoes Antisthenes’ philosophy of 
the ideal life. Spinoza stated, ‘Happiness is a virtue, not its reward’.  John 

39  Abeynayake, O. The Buddhist Principles of Good Governance, pp. 3- 4.
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Stuart Mill held that, to concentrate on individual happiness would be a 
disastrous public policy and that the measure of happiness should not be 
that of the individual but of the total community. Similarly, Bentham held 
to the Aristotelian concept of Eudaimonia. Eudaimonia is unlike happiness 
per se, which is individual and subjective. Rather, it refers to an objective 
standard of what it means to live a human life well. This is well reflected 
in Bentham’s utilitarian view, ‘The greatest happiness of the greatest number’. 
Similarly, the Buddha said:40

In order that it may continue to be for the good and happiness 
of the great multitudes.

From a constitutional perspective, Dr. Nima Dorji, a Senior Lecturer at 
the Jigme Singye Wangchuck School of Law, Thimphu, in his Article titled 
‘Constitutional Value of Happiness – a Comparative Perspective’ classified 
happiness as:41

Happiness Has No Meaning or Value (rhetoric), Happiness as 
Synonym of Property, Happiness and Presumption of Liberty or 
Individualized Natural Rights, Happiness and Presumption of 
Common Good, and the Gross National Happiness of Bhutan. 

The scholars and historians have found that the founders of 
the western constitutions, particularly the founders of the 
USA intended happiness as the core of the constitutions and 
governance.

The phrase ‘Gross National Happiness’ was first coined by the Fourth Druk 
Gyalpo King Jigme Singye Wangchuck in 1979 when he declared that Gross 
National Happiness is more important than the Gross Domestic Product. 
Bhutan’s Gross National Happiness has been elaborated into four pillars. 
The four pillars of GNH philosophy are: 

40  Muller, F.M. (Eds.). The Sacred Books of the East, Buddhist-Suttas, Vol.11, p. 60.
41  Dorji, N. (2020). Bhutan Law Review, Bhutan National Institute, p. 69 – 98.
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1)  Sustainable development; 
2)  Conservation of the environment; 
3)  Preservation and promotion of culture; and 
4)  Good governance. 

These four pillars align to the meaning of development (bhâvanâ in Pali) as 
defined in Theravada Buddhism. 

1)  Physical development (Kayâ-bhâvanâ): the development of bodily 
aspect of life such as the domains of bodily health, living standards 
and natural environment. 

2)  Social development (Sîla-bhâvanâ): the development of a peaceful 
society in the domains of community vitality and cultural diversity. 

3) Mental development (Citta-bhâvanâ): the development for 
psychological well-being. 

4) Intellectual development (Paññâ-bhâvanâ): the development of 
wisdom including education and time used for spiritual well-
being.

Yuval Noah Harari wrote: 

Buddhism shares the basic insight of the biological approach 
to happiness, namely that happiness results from processing 
occurring within one’s body, and not from events in the outside 
world. However, starting from the same insight, Buddhism 
reaches very different conclusions.42 

This Buddhist view of happiness has a lot in common with the 
biochemical view. Both agree that pleasant sensations disappear 
as fast as their arise, and that as long as people crave pleasant 
sensations without actually experiencing them, they remain 
dissatisfied. However, this problem has two very different 

42  Harari, Y. N.  Sapiens: A Brief History of Human Kind, p.394. 
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solutions. The biochemical solution is to develop products and 
treatments that will provide humans with an unending stream 
of pleasant sensations, so we will never be without them. The 
Buddha’s suggestion was to reduce our craving for pleasant 
sensations, and not allow them to control our lives. According 
to Buddha, we can train our minds to observe carefully how 
all sensations constantly arise and pass. When the mind 
learns to see our sensations for what they are – ephemeral and 
meaningless vibrations – we lose interest in pursuing them. For 
what is the point of running after something that disappears as 
fast as it arises? 43

Buddhism holds that to over-emphasize material well-being over other 
concerns leaves one vulnerable to the negative influences of sensual pleasure 
(Kâmasukhallika). Likewise, to give too much importance to mental 
pursuits and asceticism can lead to extreme form of self-mortification 
(attakilamatha). Buddhism teaches us to avoid the two extremes and follow 
a middle path (majjhimapatpada) for balanced development. The Buddha 
had said:44

Every living being deserves to enjoy a sense of security and well-
being. We should protect life and bring happiness to others.

May all humans be happy (‘Sarve Bhavantu Sukhinah’). 

Conclusion

Humanity continues to harness science, innovation and technology to 
overcome the challenges we face as a fast-growing society and population, 
including hunger, disease and other forms of insecurity. The philosophical 
purpose of law at its root, is not just to promote Justice but to prevent 
injustice. Law, at its best, can ensure we continue to pursue and uphold 

43  Harari, Y. N. Homo Deus: A Brief History of Tomorrow, p.42.
44  Thich, N.H.  Old Path White Clouds, Walking in the footsteps of the Buddha, p. 335.
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a safe and peaceful society where individuals’ rights are respected and the 
fundamental principles underlying our societies and cultures are protected.

Throughout time, sages, saints and philosophers have enshrined human 
values including honesty, integrity, generosity, freedom, equality, liberty 
and happiness in their words and actions. Law, in the best of case has been 
the means by which these virtues have been cemented into our lives. 

In today’s world of proliferating challenges and crises, the underlying 
philosophical premises for their resolution remain the same. In both 
Western and Buddhist influenced societies, the universal principles of 
equality, liberty, fraternity, and human rights remain our guardians for 
the preservation of peace, order and harmony. The Buddhist laws enshrine 
perpetuating the good and reforming the perpetrators. The Buddha said:45

A generous heart, kind speech and a life of service and 
compassion are the things that renew humanity.

Buddhism is not only a philosophy and religion. It also includes laws and 
codes which are culturally and historically transcendent in nature. They are 
by their essential nature progressive and modern. They are not constrained 
by age, geography, egoism, race, ethnicity or culture. The Buddha’s world 
view fostered social Justice, compassion, peace and freedom. A comparative 
study of the Vinaya, the wisdoms of ancient and other thought leaders on 
the subject is, I believe, of great relevance to our contemporary society 
as Lord Buddha was truly as Dr. Johnson said, “Not of an Age But for All 
Time.”

45  The Foundation for a Better Life. Retrieved from PassItOn.com.
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Infrastructure Development vis-a-vis the Due Process1

That no free government, nor the blessings of liberty, can be 
preserved to any people, but by a firm adherence to justice, 
moderation, temperance, frugality, and virtue; by frequent 
recurrence to fundamental principles; and by the recognition 
by all citizens that they have duties as well as rights, and that 
such rights cannot be enjoyed save in a society where law is 
respected and due process is observed.2

Introduction

On 12 October 2020, the Gelephu Dungkhag Court delivered a Judgment 
which the Court considered as one of the important legal issues faced by 
[some] of the people of Bhutan. In terms of various provisions of law and 
philosophies involved in the dispute, the Case is also one of the interesting 
court litigations. The arguments of the parties on the issues of consent from 
landowners when the Bhutan Power Corporation (hereinafter called BPC) 
erects electric poles and lays overhead high tension cables had highlighted 
the pertinent questions related to the Doctrine of Eminent Domain. The 
author was the Judge in [this] Case and has chosen an issue of the Case 
as a discussion point for this Paper. The views reflected in this Paper are 
generally the opinion and the aftermath reflections of legal principles from 
the Judgment rendered by the author.

The electricity energy infrastructure in Bhutan is developed by the BPC. 
The main legislation for the time being in force is The Electricity Act of 
Bhutan, 2001 (hereinafter EA) which contained the detailed frameworks 
for private participation through the grant of licenses. This license covers 

1  Contributed by Thongjay.
2 Manson, G. (n.d.). Founding Fathers Quotes on Due Process and Eminent Domain in 

the Fifth Amendment. Retrieved from https://ammo.com/articles/founding-fathers-quotes-
fifth-amendment-due-process-eminent-domain. Accessed on 24th August 2021.
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the construction, generation, transmission, system operation, distribution, 
sale, export or import of electricity.3 Other than the BPC, no private sectors 
have been able to get grip on the license. It could be partly due to a lack of 
technical know-how to run the project. Licensees have the rights not only 
to acquire any lands for public purposes, they also have the rights of usage. 

Licensees can exercise the right to acquisition in collaboration with the 
designated Ministry, where the Minister will take up the issue with the 
National Land Commission (hereinafter NLC). The collaborative procedure 
to acquire land is perhaps due to the fact that the development of electricity 
infrastructure and reliable electricity is a key to economic growth. Reliable 
electricity has a strong correlation with an access to economic growth and 
lack of which can be a constraint to the growth.4 If licensees want to enter 
into any registered lands, the notice must be given to the landowners and for 
acquisitions, the procedure established under EA and Land Act of Bhutan, 
2007 must be followed. Otherwise, it may lead to an arbitrary entry and 
acquisition depriving the citizens of the fundamental right to protect and 
hold properties. In fact, this is the repetition of aged-old public discourse 
of infrastructure development vis-à-vis the due process.    

The Matter before the Court

The first of such Cases may have been litigated a few years back in different 
Courts in the country. Nevertheless, the matter is the first in author’s time 
as Judge at the Gelephu Dungkhag Court.5 The events of the Case took 
place in Pelrithang under Gelephu Gewog from 2006. Petitioners were the 
owners of the land who had the possession of lands bearing Registration 
Number 4031 and 4032. They were members of one family and lands 
were once used for agricultural purposes. It was alleged that in between 

3  The Electricity Act of Bhutan, 2001, s. 18.
4  Stern, D. I., Burke, P. J., & Bruns, S. B. (2019). The Impact of Electricity on Economic 

Development: A Macroeconomic Perspective. UC Berkeley: Center for Effective Global 
Action. Retrieved August 24, 2020 from https://escholarship.org/uc/item/7jb0015q.

5  Pema Dorji and Dechen Wangmo v Bhutan Power Corporation, 2020 GDC.
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2006 to 2011, the BPC had erected GL 20 and JL 28 pylons and laid 132 
KV transmission line overhead the petitioners’ land without any notice. 
Nothing has happened until 2013, when the first objections were raised by 
petitioners against the BPC. 

Petitioners filed an application to the BPC and subsequently to the Sarpang 
Dzongkhag Administration seeking the interventions of the Dzongkhag 
Administration to relocate the electricity infrastructures. Meanwhile, no 
tangible solution was reached between the parties. In these circumstances, 
the petitioners petitioned the Gelephu Dungkhag Court for land substitution 
[or] compensations from the BPC.

The Court framed the following issues for better clarifications, including:

a) Whether the consent of the registered landowners were required by 
the BPC before constructing the electricity pylons and laying high 
voltage cables, and 

b) Whether the petitioners were entitled to a land substitution or a 
mere compensation? 

The Jabmi for petitioners contended that the Constitution6 provides for 
Bhutanese citizens to have right to own property, which the acquisition for 
public purposes must be made only upon payment of the fair compensation 
in accordance with the provisions of law.7 The counsels argued that the 
Land Act of Bhutan, 2007 also provides that any government agent must 
serve an appropriate notice to landowners before entering into a registered 
lands and any action must cause the least amount of damage to the 
land.8 It was argued that if the due notice was given at the initial stage of 
the Project, the matter would not have reached the Court and with the 
construction of electric pylons and laying of the high voltage cables, no 

6  The Constitution of the Kingdom of Bhutan, 2008.
7  The Constitution of the Kingdom of Bhutan, Art. 7(9) (14).
8  The Land Act of Bhutan, 2007, s. 120 & 123.
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future constructions could be carried out and moreover, the value of the 
land had substantially depreciated. Therefore, for any rights to entry, usage 
and acquisition of private and public registered lands must be exercised 
after seeking appropriate consent from the registered owners. 

On the other hand, relying upon the precedents and normal working 
circumstances, the legal counsel for the respondent BPC contended that, 
firstly the tower GL 20 transmission line to export power to India in 1999 
was undertaken when the BPC was under the Ministry of Economic Affairs. 
Secondly, JL 28 is a power pylon that connects the Dagachhu-Jigmeling 
and it was constructed in between 2009 to 2012. He argued that issues 
related to GL 20 are more than two decades old and are already handed 
over to the Royal Government. In regard to JL 28, the Counsel claimed 
that the Clearances from the National Environment Commission (NEC), 
the public and the Forest Clearance were obtained in 2006 and even the 
resurvey of the lands were completed in 2012 by NLC. During the resurvey, 
the mother of the petitioners was present and no objections were raised 
then. It was admitted that the compensation for damaging the land and 
cash crops while digging the transmission line foundation amounting to 
Nu. 13,949/- (Thirteen Thousand Nine Hundred and Forty Nine) only 
were still unclaimed by the owners. The Counsel admitted that nothing was 
mentioned about compensation of the lands lying beneath high tension 
transmission lines in the EA. However, it asserted that there was standing 
Notification from the NLC that although the construction of houses were 
restricted under transmission lines, the cultivation activities were permitted.  

Recently, the BPC had even started issuing Clearance for the construction of 
houses as well. Further, inferring from the customary right of way, if a land is 
used for uninterrupted period of more than five years, the landowner cannot 
object to its use.9 In addition, the Counsel claimed that the Tashichhoeling 
Dungkhag Court did not allow the compensation of the land owners for 
the transmission lines in 2013 and requested the Court to use it as the 
precedent.

9  Ibid, s. 268.
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I. What constitutes Right to own Property?

Having heard both sides of arguments and considering the documents on 
record, it appeared that the Court must first seek to explain the concept of 
right to property.10 Philosophically, there are substantial discussions about 
property in the writings of Plato, Aristotle, Hobbes, Locke and other legal 
philosophers. There were three types of property arrangements: 

a) Common property;
b) Collective property and 
c) Private property. 

Plato, for instance, insisted that collective ownership was necessary to 
promote common pursuit of common interest. Aristotle responded 
by arguing that private ownership promotes virtues like prudence and 
responsibility.11  While Hobbes articulated for no property, no dominion, 
no mine and thine distinct; but only that to be every man’s that he can get; 
and for so long as he can keep it.12 

During the state of nature, he thinks that man’s life would be solitary, poor, 
nasty, brutish and short and generally, there is no right to property before 
the State. Hence, the property rules were the product of authority-the 
sovereign. To Locke, mankind has the right to life, liberty and property 
independent of law. He asserted that when an individual adds their own 
labour to a foreign object or goods, that object becomes their own property. 
Men have a right to fruits of its own labour.13

10  Property is anything that the person or a business that has legal access to and control 
of things like land, natural resources, the means of production, manufactured goods 
and also (on some accounts) texts, ideas, inventions and other intellectual products.

11  Jeremy, W. (2020). Property and Ownership, The Stanford Encyclopedia of Philosophy, 
Edward N. Zalta (Eds.). Retrieved September 17, 2021 from .https://plato.stanford.
edu/archives/sum2020/entries/property/

12  Thomas, H. (1968). Leviathan, Baltimore: Penguin Books, p. 98
13  Similar views were expressed by philosophers such as Milton Friedman and Karl 

Marx. 
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He asserted that the government exists as a result of social contract where 
people in the state of nature conditionally transfer some of their rights to 
the government and in turn, the government ensures the better enjoyment 
of peoples’ lives, liberty, and property. Since governments exist by the 
consent of the people in order to protect the rights and promote the public 
good, governments that fail to do so can be resisted and replaced.14 Hence, 
the property is fundamental and its right predates the Constitution. The 
property does not exist because there are laws, but laws exist because there 
is property.15

Traditionally, right to own properties in Bhutan especially the land is 
accorded through decrees, Kashos, Martham and Chha-Zhag thram.16 

People have guarded and protected their lands with much zeal and nobody 
could seize the ownership. The Constitution confirmed the right so that the 
high and mighty cannot be arbitrarily deprived for the low and the weak. 
It states that the Bhutanese citizens have the right to own property which 
includes the right of possession, control, exclusion, derive income and the 
disposition. However, citizens do not have the right to sell or transfer land 
or any immovable property to a person who is not a citizen of Bhutan. 

II.  The Doctrine of Eminent Domain

No right is absolute and no freedom is free. The doctrine of Eminent Domain 
is the focus of the Judgment discussed in this Paper. The concept is quite 
clear and there are a plethora of foreign precedents on the matter. However, 
for better understanding, we will explore the concept. The doctrine not 
only recognizes the natural right of a person to hold property, it is also a 
weapon that enables the government to seize the “properties” for the public 

14  Alex, T. (2020). Locke’s Political Philosophy, The Stanford Encyclopedia of Philosophy, 
Edward N. Zalta (Eds.). Retrieved September 17, 2021 from https://plato.stanford.
edu/archives/win2020/entries/locke-political/.

15  Bastiat, F. (1848). Property and Law. Retrieved September 17, 2021 from http://
bastiat.org/en/property_law.html. 

16  Tobgay, S.  The Constitution of Bhutan: Principles and Philosophies. 
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use. The term ‘Eminent Domain’ was taken from the legal dissertation De 
jure Belli et Pacis, written by Jurist Hugo Grotius, who is considered to be 
the founding father of modern international law in 1625. It translate to 
supreme lordship and described the powers as follow:17 

... The property of subjects is under the eminent domain of 
the state, so that the state or he who acts for it may use and 
even alienate and destroy such property, not only in the case of 
extreme necessity, in which even private persons have a right 
over the property of others, but for ends of public utility, to 
which ends those who founded civil society must be supposed to 
have intended that private ends should give way. But it is to be 
added that when this is done the state is bound to make good 
the loss to those who lose their property.

The doctrine is founded on two maxims which are “salus populi suprema 
lex esto” meaning that the well-being of the people is the supreme law and 
“necessita public major estquan” that public need is greater than the private 
need.18 Properties are taken by the government for building government 
structures and other amenities for public safety and use. In countries like the 
United Kingdom, New Zealand and Ireland, the doctrine is classified as the 
‘necessary buy’. Whereas, it is called ‘confiscation’ and ‘obligatory procurement’ 
in Canada and Australia respectively. Americans called it the taking clause.

The Article 7(9) of the Constitution gives the right to own property and the 
property must be secured under the law. Subsequently, Article 7(14) further 
extends the right. It makes it more firm by setting limitations against the 
State that it cannot deny the property rights of individuals except upon 
payment of fair compensation in accordance with the provisions of the law.  

17  Nowak, J.E., & Rotunda, R.D. (2004). Constitutional Law, Thomson West, p.263.  
18  Umamaheswari. R., & SreeLatha, A. (2018). Doctrine of Eminent Domain in India, 

International Journal of Pure and Applied Mathematics, Special Issue, 120 (5), p. 1774. 
Retrieved from https://acadpubl.eu/hub/2018-120-5/2/166.pdf.
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There are few provisions pertaining to Eminent Domain in the Land Act, 
2007. It places restrictions on the state by inserting a condition that the 
acquisition of registered lands must be purely for public interests. While 
acquiring lands, the government may provide substitute land or cash 
compensations, or both, as compensation.19 However, landowners have the 
discretion to opt for substitute land or cash compensations offered in case 
of the land acquired from rural areas.20 The EA, 2001 also provides for the 
acquisition of private registered land to set up projects. It must be done 
under the prevailing Land Act, 2007 on the approval of the Minister.21 
The Minister must deem that such an acquisition is for the benefit of the 
public or for national development purposes and he or she must pursue 
on behalf of the licensees. Licensees first, make an effort to enter into 
voluntary agreement with the affected landowners for purchase of the 
land prior to submitting an application to the Minister for acquisition.22 
However, the Act does not specify which Ministry and Minister is assigned 
the responsibilities of the acquisition. 

Analyzing the various provisions of laws, the Court concluded that the Case 
was not the acquisition of entire land belonging to the petitioners. Rather 
it was the exercise of right over private land and its premises for the purpose 
of construction of transmission lines. As the Case was sub judice, it was 
brought to the Court’s notice that the BPC did not submit for an approval 
from the Minister for an acquisition of the land.23 Moreover, since the total 
decimals of land used by the BPC was less than ten, the second issue of land 
substitution was not considered by the Court. 

19  Land Act of Bhutan, 2007, s.143. 
20  Ibid., s. 147.
21  The Bhutan Electricity Act, 2001, s. 51.1.
22  Ibid., s. 51.2, 51.3 & 51.4
23  There is a Notification from the National Land Commission of Bhutan vide No. LS/

LRD(21)2013/1095 dated 08.08.2013 stating that in case of rural lands falling under 
the electric towers, BPC must first negotiate to buy lands and register in the name 
of the company. However, if the owners prefer land substitution, the same must be 
provided by the government and the land shall be leased to BPC. On the contrary, 
lands falling under the electric wire cannot be accorded a substitution as they can 
cultivate it.   
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In view of the above, the Court concluded that for both acquisition of land 
and rights of usage for construction of transmission lines, the prior consent 
of the owners must be obtained. The provision of section 52.5 of EA makes 
it clear that except for the maintenance or repair of an electric supply line, 
a licensee must give sixty days’ notice to the owner of the land, stating as 
fully and accurately as possible the nature and extent of the acts intended 
to be done. Section 52.6 obliges the owner to file a written objection to a 
licensee within thirty days after the receipt of the notice and the licensee 
must specify a date to inquire into the objection. Further, section 52.2 
mandates that a licensee should cause minimum damage as possible and 
must, if required, make full compensation to the owner of the land for any 
loss of income derived from such land or damage caused to the land in 
consequence of the exercise of the rights.

Ultimately, the Court reiterated the power of the State to acquire or take 
property for public or national purposes. But not without the consent of 
the land and property owners. Although, the BPC being a licensee, has 
authority to acquire land for construction of transmission lines, it has 
corresponding duty to follow the due process. A person shall not be deprived 
of its property without the fulfillment of conditions that are necessary for 
the creation of just and harmonious society.

III. What should be the Fair Compensation?

On the aspect of compensation to registered landowners for acquisition or 
using rights, the Court first referred to the Constitution. The Constitution 
says:24

A person shall not be deprived of property by acquisition or 
requisition, except for public purpose and on payment of fair 
compensation in accordance with the provisions of the law.

24  The Constitution of the Kingdom of Bhutan, Art. 7 (14).
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The section is self-explanatory. The government can acquire private property 
only for public purposes and upon the payment of “fair compensation” 
in accordance with the provisions of the law. They cannot acquire private 
property to be given to another individual and an individual cannot use the 
government as an instrument to his or her benefit.25 The applicability of the 
principle of fair compensation is also enumerated in the Land Act, 2007. 
According to section 144, the land will have to be acquired only upon the 
payment of a “fair compensation.” 

There are three conditions that need to be fulfilled as per the Constitution. 
The first one is that it must be for a public purpose. Now, what is the public 
purpose? Is the construction of a transmission line a “public purpose”?    

Anything which is helpful to people in general as in it gives some open 
advantages or leads to some open preferred standpoint is a public purpose.26 
Black’s law dictionary defines public purpose as an action by or at the 
direction of a government for the benefit of the community as a whole. To 
erect and maintain power lines by BPC is without doubt a public purpose. 

Secondly, what is fair compensation? What amount is fair? How to calculate 
fair compensation? Is it rather full or fair? What about the subjective 
values? Fair compensation is defined nowhere. It can be fair market value, 
cash market value or fair cash market value. It is a rate for payment of 
compensation which must not be less than the current market value 
thereof. All in all, it denotes what it fairly may be believed that a purchaser 
in fair market conditions would be given.27 For instance, Federal Courts of 
the United States of America have interpreted ‘just compensation’ to mean 
the full and perfect equivalent in money of the property taken. This means 

25  Ibid., 15, p. 105.
26  Khetarpal. A., & Sharma. K. (n.d.). Doctrine of Eminent Domain in India and Its 

Parameter, Journal on Contemporary Issues of Law, 4 (12). Retrieved from https://jcil.
lsyndicate.com/wp-content/uploads/2019/01/DOCTRINE-OF-EMINENT-DO-
MAIN-IN-INDIA-AND-ITS-PARAMETERS-1.pdf.

27  New York v Sage. [239] US, 57, 61 (1915).  Retrieved from https://supreme.justia.
com/cases/federal/us/239/57/.
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that peculiarly, the owner is to be put in as good a position as he would 
have occupied if his property had not been taken. Such compensation is 
equal to the fair market value, which is what a willing buyer would pay in 
cash to a willing seller.28  The Constitution provides for a fair and not the 
full compensation. However, academicians such as Prof. Yun-chien Chang 
argues that ideally, the State should be required to pay not the market value, 
but the subjective value that the individual attaches to the property.29 Third, 
there should be law to acquire property and law in this setting signifies 
an act of Parliament. This is to avoid an arbitrary acquisition of private 
property.

With no formula as such developed and available for the calculation of 
fair compensation, the Court devised its own way to do so. It took an 
average value of the Property Assessment and Valuation Agency (PAVA) rate,30 
the rate of a land per decimal ascertained during the time of taking by 
the plaintiff and rate submitted by the defendant. At least it was the most 
sensible way of calculating a fair compensation of value of the land being 
used by the BPC. However, this way of calculation has never been agreed by 
the plaintiff and in fact, they did not even submit the estimated rate of the 
land per decimal during the time of taking. On the other hand, the Court 
noted that since there is no express prohibition of constructing houses and 
cultivating the land under the overhead electrical wires under Safety Code 
2008, no compensation was ordered in favour of plaintiffs. 

IV. The Creases Need to be Ironed 

The Constitution mandates fair compensation to be provided in case of 
acquisition of private property by the state. Same condition is mentioned 

28  Costonis, J. J. (1975). Fair Compensation and the Accommodation Power: Antidotes 
for the Taking Impasse in Land Use Controversies. Columbia Law Review, 75(6), 
1021–1082. https://doi.org/10.2307/1121606. 

29  Y. Chang. (2012). Economic Value or Fair Market Value: What Form of Takings 
Compensation Is Efficient? Supreme Court Economic Review, 20. Retrieved from SSRN: 
https://ssrn.com/abstract=1477670 or http://dx.doi.org/10.2139/ssrn.1477670.

30  The Compensation Rate, 2017. Department of Microeconomic Affairs, Property 
Assessment and Valuation Agency.
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in the Land Act, 2007. However, the EA elucidates that when a licensee 
exercises the right to enter and use the lands for public purposes, it must 
observe environmental guidelines and do as little damage as possible to the 
private property. It must also make full compensation to the owner of the 
land for any loss of income derived from such land or damage caused to the 
land. The compensation must be based on the prevailing rates notified by 
the government.31 

What is the prevailing rate notified by the government? Except the 
Compensation Rates, 2017, there are no other rates notified by the 
government. Hence, on one hand, the Constitution and the Land Act require 
payment of a “fair compensation.” On the other hand, the EA requires the 
payment to be made on the basis of rates notified by the government. This 
difference can be significant while deciding the quantum of compensation. 

Whereas, only the Constitutional Courts are empowered to check whether 
the law conflicts with the constitutional provisions or not. In doing so, 
Courts must first determine the locus standi of a person challenging the 
law and then need to decide whether the law requires a higher level of 
scrutiny to see the impacts on the Fundamental Rights. Further, it is also 
important to analyze whether the law is facially unconstitutional, meaning 
it is unconstitutional in every case, or unconstitutional as applied in the 
specific situation. Therefore, based on the reasons noted above, the Court 
did not declare section 52.3 of the EA, 2001 as unconstitutional. It merely 
recognized the responsibility of the relevant agency to iron out the creases. 
There is all the more reason to consider the responsibility as the Doctrine of 
Harmonious Construction32 was not applicable to the matter. 

31 The Bhutan Electricity Act, 2001, s. 52(3).
32 The principle of harmonious construction is a canon of interpretation that Courts 

must try to avoid a conflict between the provisions of the statute. It is similar to the 
idea of broad or purposive interpretation. The key to this method of constitutional 
interpretation is that the provisions of the constitution must be harmoniously 
interpreted. Constitutional provisions should not be construed in isolation from all 
other parts of the constitution, but should be construed as to harmonize with those 
other parts. 
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V. The Violation of Due Process is explained

Everybody believes or claims to believe in the due process, but how many 
people could tell what it means? It is a principle loosely used by everyone 
including the common people. However, even the most experienced legal 
professional does not find defining it that easy. In the layman’s terms, due 
process is a requirement that legal matters must be resolved in accordance 
with the established principles and that the individuals must be treated 
fairly. Black’s law dictionary defines due process as the conduct of legal 
proceedings according to established rules and principles for the protection 
and enforcement of private rights, including notice and the right to a fair 
hearing before a tribunal with the power to decide the case.

However, is due process the same as due process of law? The due process is 
only applicable to the process and proceedings of the courts. It can never 
be referred to an act of the Legislature. Conversely, due process of law could 
mean, as the words, ‘by the law of the land’.33 The Constitution of Bhutan 
provides that all persons have a right to life, liberty and security of person 
and such rights shall not be deprived except in accordance with the due 
process of law.34 Therefore, it does not prohibit the State from depriving 
someone of substantive rights such as life, liberty and security; it simply 
requires the State to follow the due process of law.

The fundamental requirement of due process in any proceeding is the notice. 
The notice must be reasonably calculated so as to apprise the party of the 
pendency of an action and afford them an opportunity to present their 
objections. It must be of such nature as reasonably to convey the required 
information.35 In the matter, it is admitted that the petitioners were not 

33  There are two types of due process: (a) procedural due process – Is the process fair? and 
(b) substantive due process - Does the government have the right to bring the action in 
the first place? 

34  The Constitution of the Kingdom of Bhutan, Art. 7(1).
35  Mullane v.Central Hansover Bank & Trust Col., [1950] 339 U.S. 306, 314, 70 S.Ct. 

652, 657.
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given a sixty days’ notice by BPC while they were exercising the right to 
usage of petitioners’ land. It was argued that they could not ascertain the 
whereabouts of petitioners. Consequently, petitioners did not get thirty 
days’ time after the receipt of the notice to object. Hence, the Court 
concluded that petitioners have not given consent to respondent BPC to 
lay transmission lines through their land. This amounts to the violation 
of due process and according a fair compensation relief was granted to the 
petitioners. 

Conclusion

Electricity infrastructure development is sine qua non for economic 
development. Although there are remote pockets in the country, where 
electricity is still a dream, the prior consent of landowners are required 
while constructing electricity infrastructures on their lands. Acquisition or 
right to entry for exercising the right to usage of private lands must be 
done through the strict adherence to the principle of due process. In fact, 
the development in line with the procedures established by the laws would 
result in the creation of a just, equal and civil society. His Majesty the King 
during 21st Annual Judicial Conference, 2014 commanded that:

 We must aspire to establish a “just, equal and civil society.”  Even 
if we achieve justice and equality but without accomplishing 
the creation of a civil society, then we would have failed as a 
nation.

Human beings have a natural right to hold property and if that right is 
taken away by the state without following the exact course of the law, it 
constitutes a due process violation, which in turn offends the rule of law. 
Rule of law brings about the protection of individual rights, discipline and 
order in society. When there is order in society, there will be peace and trust 
amongst the people. Hence, economic development must meet the rule 
of law to contribute towards legal security. It must also be noted that the 
Doctrine of Eminent Domain is open to abuse. The public use is subject to 
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different interpretations and seizing private lands have prompted genuine 
maltreatment. The efficacy of compensation too is debatable. In determining 
what is fair compensation, the subjective values that the individual owner 
attaches to the property is hardly considered. When the subjective values 
such as memory of growing up in the property is least bothered, it is said 
to create a moral hazard problem. In general, the social cost of condemning 
property is not a matter of priority for the State. 

The Constitution requires law to acquire registered private property by 
the State. It means a specific law exclusively dealing with the acquisition. 
Mentioning mere procedures in other Acts for instances like the EA would 
not suffice the requirement of law. Law means an Act of the Parliament 
specifically dealing with the subject matter. In India, they have The Land 
Acquisition Act, 1894 and The Right to Fair Compensation and Transparency in 
Land Acquisition, Rehabilitation and Resettlement Act, 2013. These two Acts 
place simple restrictions on the state to forcefully obtain private property. 
It sets out the meaning and conditions of ‘public purpose.’ Further, it 
provides recompense to the affected landowners and their reintegration 
and relocation which ensures the legal and social security to the people. 
Are such laws required in our country? The answer is affirmative but the 
question is when. Every moment is the paradox of now or never as said by 
Simon Van Booy, the Anglo-American writer.
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Revisiting the Advisory Opinion on the Legality of the Threat 
or Use of Nuclear Weapons a Quarter Century Later1

Introduction

The regulation of nuclear weapons is an issue that has invited qualitative 
and quantitative passion from lawmakers and analysts alike. As much as 
everyone is clear on the harmful effects of nuclear weapons, there is no 
clarity on how to get rid of them since states still want to hold on to them. 
Obviously, this impacts the international law regulating nuclear weapons. 
The existing international law on the subject consists of some treaties and 
cases. Thus, the international law on the regulation of nuclear weapons has 
seen some legislative and contentious judicial activity.2 However, none of 

1  Contributed by Dr. Pallavi Kishore. 
2 There are four main multilateral treaties on nuclear weapons. See United Nations Office 

for Disarmament Affairs. (n.d.). Nuclear weapons. Retrieved August 24, 2021, from 
https://www.un.org/disarmament/wmd/nuclear/.
First, the Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and 
Under Water, also known as the Partial Test Ban Treaty (480 UNTS 45, opened for 
signature 5 August 1963, entered into force 10 October 1963) which bans nuclear 
explosions except those conducted underground. 
Second, the Treaty on the Non-Proliferation of Nuclear Weapons (729 UNTS 169, 
opened for signature 1 July 1968, entered into force 5 March 1970) which promotes 
nuclear disarmament but which excludes certain countries possessing nuclear weapons 
from being considered Nuclear Weapon States because they did not conduct nuclear 
weapons tests before 1967. Consequently, countries like India and Pakistan are not 
parties to it. 
Third, the Comprehensive Nuclear-Test-Ban Treaty (35 ILM 1443, opened for signature 
24 September 1996) which bans nuclear explosions, but which has not entered into 
force due to insufficient ratifications. 
Fourth, the Treaty on the Prohibition of Nuclear Weapons (57 ILM 350, opened for 
signature 20 September 2017, entered into force 22 January 2021) which is very 
comprehensive since it prohibits participation in any nuclear weapons activity and 
entered into force with fifty-four parties.
In seventy-five years, six cases on nuclear weapons were filed before the International 
Court of Justice by states not possessing nuclear weapons against states possessing 
nuclear weapons. 
First, Nuclear Tests (Australia v. France), Judgment, I.C.J. Reports 1974, p. 253.
Second, Nuclear Tests (New Zealand v. France), Judgment, I.C.J. Reports 1974, p. 457.
Third, Request for an Examination of the Situation in Accordance with Paragraph 63 
of the Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. 
France) Case, I.C.J. Reports 1995, p. 288.
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these treaties have universal application and applicability since not all states 
are parties to them. With respect to the contentious cases, the International 
Court of Justice (ICJ) did not give a decision on merits in any of them. To 
this, was added the advisory opinion on the legality of the threat or use of 
nuclear weapons rendered by the ICJ in 1996.

The ICJ received two requests for advisory opinions. One came from the 
World Health Organization (WHO) and the other came from the United 
Nations General Assembly (UNGA). On 3 September 1993, the WHO 
requested an advisory opinion on whether the use of nuclear weapons 
by a state in war or other armed conflict would violate international 
law, including the WHO Constitution.3 On 6 January 1995, the UNGA 
requested an advisory opinion on whether international law permits the 
threat or use of nuclear weapons in any circumstance.4

The competence of the ICJ to give opinions in response to the two requests 
was the subject of controversy in many of the written and oral submissions 
of states.5 This shows the importance of the questions raised in the requests. 

Fourth, Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race 
and to Nuclear Disarmament (Marshall Islands v. India), Jurisdiction and Admissibility, 
Judgment, I.C.J. Reports 2016, p. 255.
Fifth, Obligations concerning Negotiations relating to Cessation of the Nuclear Arms 
Race and to Nuclear Disarmament (Marshall Islands v. Pakistan), Jurisdiction and 
Admissibility, Judgment, I.C.J. Reports 2016, p. 552.
Sixth, Obligations concerning Negotiations relating to Cessation of the Nuclear Arms 
Race and to Nuclear Disarmament (Marshall Islands v. United Kingdom), Preliminary 
Objections, Judgment, I.C.J. Reports 2016, p. 833.

3  Paragraph 1 of Legality of the Use by a State of Nuclear Weapons in Armed Conflict, 
Advisory Opinion, I.C.J. Reports 1996, p. 66 at 68.

4  Paragraph 1 of Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 
I.C.J. Reports 1996, p. 226 at 228 [hereinafter UNGA Advisory Opinion].

5  Ibid., paragraphs 11 and 15-18 at 232-233 and 236-237 respectively; Smis, S., &  
der Borght, K. V. (1999). The advisory opinion on the legality of the threat or use 
of nuclear weapons.  Georgia Journal of International and Comparative Law, 27(2), 
350-353; Millet, A.S. (1997). Les avis consultatifs de la Cour internationale de Justice 
du 8 juillet 1996 licéité de l’utilisation des armes nucléaires par un Etat dans un conflit 
armé licéité de la menace ou de l’emploi d’armes nucléaires [The advisory opinions of 8 
July 1996 of the International Court of Justice legality of the use by a State of nuclear 
weapons in armed conflict legality of the threat or use of nuclear weapons].  Revue 
générale de droit international public, 101(1), 147.
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Advisory Opinion on Use of Nuclear Weapons

Interestingly, the principal force behind these requests for advisory opinions 
was a group of Non-Governmental Organizations (NGOs) which could not 
make these requests to the ICJ since it lacked locus standi, but was able to 
convince member states to request these advisory opinions of the ICJ.6 In 
fact, the two resolutions requesting the advisory opinions were the result of 
the campaign called the “World Court Project” started by the International 
Association of Lawyers against Nuclear Arms, the International Physicians for 
the Prevention of Nuclear War, and the International Peace Bureau, with the 
aim of obtaining a declaration on the illegality of nuclear weapons, from 
the ICJ.7 The NGOs, thus, “worked very intensively to secure the adoption 
of the resolutions referring the question to the Court and to induce States 
hostile to nuclear weapons to appear before the Court.”8 Despite the strong 
involvement of non-state actors in the formulation of the requests, the 
Court felt that it was appropriate to examine them since they were made 
by UN bodies and raised legal questions irrespective of their private origins 
and possible political motivations. 

The ICJ issued two advisory opinions on 8 July 1996. The first one consisted 
of a refusal to render an advisory opinion to the WHO because the scope of 
its activities excluded the legality of the use of nuclear weapons. The second 
advisory opinion answered the question raised by the UNGA. This advisory 
opinion is significant because it is the only instance in which the ICJ has 
ruled on nuclear weapons, be it in advisory or contentious jurisdiction. 
As the UNGA advisory opinion has been in existence for a quarter of a 
century, it is opportune to revisit the opinion to determine if it is still 
useful, given that states have decided not to come to any consensus on the 
issue. This article analyzes this advisory opinion in detail to determine if 

6  McNeill, J. H. (1997). The International Court of Justice advisory opinion in the 
nuclear weapons cases – a first appraisal. International Review of the Red Cross, (316), 
106.

7  Ibid., UNGA Advisory Opinion, supra note 4, paragraph 2 of Separate Opinion of 
Judge Guillaume, p.287.

8  UNGA Advisory Opinion, supra note 4, paragraph 2 of Separate Opinion of Judge 
Guillaume, p. 287.
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it can constitute applicable law to regulate nuclear weapons. The second 
part of this article critically examines the content of the advisory opinion 
rendered to the UNGA, the third part is devoted to its consequences, and 
the conclusion highlights some unanswered questions. 

Analysis of the Advisory Opinion 

At the beginning of the advisory opinion, the Court determined the 
relevant applicable laws to be the law on the use of force, the law applicable 
in armed conflict, and specific treaties on nuclear weapons, after having 
also examined international human rights law as well as international 
environmental law.9 The Court reviewed provisions relating to the 
environment in international conventions, environmental declarations 
adopted at international conferences, and UNGA resolutions which are 
considered soft law.10 Thus, the Court concluded that existing international 
environmental law does not prohibit the use of nuclear weapons11 but it 
added that “[t]he existence of the general obligation of States to ensure that 
activities within their jurisdiction and control respect the environment of 
other States or of areas beyond national control is now part of the corpus of 
international law relating to the environment.”12 The Court also said that 
“the obligations of States to respect and protect the natural environment … 
also appl[y] to the actual use of nuclear weapons in armed conflict.”13 The 
Court mainly analyzed the treaty and customary aspects of these laws which 
it found relevant. It also introduced the concept of a state’s fundamental 
right to survival but did not respond as to the legality or illegality of the use 
of nuclear weapons.14

9  Ibid., paragraphs 25-34 at 240-243; Kohen, M. G. (1997). L’avis consultatif de la CIJ 
sur la licéité de la menace ou de l’emploi d’armes nucléaires et la fonction judiciare [The 
advisory opinion of the ICJ on the legality of the threat or use of nuclear weapons 
and the judicial function]. European Journal of International Law, 8(2), 337-338 
[hereinafter Kohen].

10  UNGA Advisory Opinion, supra note 4, paragraphs 27-33 at 241-243.
11  Ibid., paragraph 33, p. 243.
12  Ibid., paragraph 29, p. 241-242.
13  Ibid., paragraph 32, p.243.
14  Kohen, supra note 9, p. 338.
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The Court stated that neither customary nor conventional international law 
authorize or prohibit the threat or use of nuclear weapons.15 It also stated 
that the threat or use of nuclear weapons contrary to Articles 2(4)16 and 
5117 of the UN Charter would be unlawful.18 It, then, stated that the threat 
or use of nuclear weapons should comply with the law of armed conflict, 
including international humanitarian law and specific obligations dealing 
with nuclear weapons.19 After stating this position, the Court concluded 
in paragraph 105(2)(E), that the threat or use of nuclear weapons would 
generally be contrary to international law applicable in armed conflict, 
especially the rules of humanitarian law, but that the Court could not 
conclude definitively if it would be lawful or unlawful in an extreme case of 
self-defence, in which the survival of a state would be in danger. Thus, the 
Court could not give a clear and complete response to the question in the 
request. Its findings excluded a positive or negative response to the question 
posed by the UNGA. This highlights the lacunae in international law.20 The 
first lacuna is the silence of international law regarding the authorization or 
prohibition of nuclear weapons, highlighted in paragraphs 105(2)(A) and 
105(2)(B). The second lacuna is the absence of a response in international 
law to the conflict between humanitarian law and the law of self-defence, 
highlighted in paragraph 105(2)(E). 

15  UNGA Advisory Opinion, supra note 4, paragraphs 105(2)(A) and 105(2)(B) at 266.
16  This Article states that “[a]ll Members shall refrain in their international relations from 

the threat or use of force against the territorial integrity or political independence of any 
state, or in any other manner inconsistent with the Purposes of the United Nations.”

17  This Article states that “[n]othing in the present Charter shall impair the inherent right 
of individual or collective self-defence if an armed attack occurs against a Member of 
the United Nations, until the Security Council has taken measures necessary to maintain 
international peace and security. Measures taken by Members in the exercise of this 
right of self-defence shall be immediately reported to the Security Council and shall 
not in any way affect the authority and responsibility of the Security Council under 
the present Charter to take at any time such action as it deems necessary in order to 
maintain or restore international peace and security.”

18  UNGA Advisory Opinion, supra note 4, paragraph 105(2)(C), p. 266.
19  Ibid., paragraph 105(2)(D) at 266.
20  These lacunae can take various forms such as the absence of rules or abstract and 

general rules which might not usefully regulate the conduct of states.
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Lacuna in Paragraphs 105(2)(A) and 105(2)(B)

Paragraphs 105(2)(A) and 105(2)(B) state that customary and conventional 
international law do not authorize or prohibit the threat or use of nuclear 
weapons. These two paragraphs of the advisory opinion show that 
international law does not have a response to the question posed by the 
UNGA. Even though paragraphs 105(2)(A) and 105(2)(B) prove the 
existence of a lacuna with respect to nuclear weapons, the Court never used 
the word “lacuna.” But it did examine some important issues in this regard. 

First, the Court referred to the principle of freedom of states or the Lotus 
Principle. In his individual opinion, Judge Guillaume considered that states 
are free to act as they wish if the law is silent.21 Thus, he basically applied the 
jurisprudence of the Lotus case22 to come up with a response to the lacuna 
in international law.23 This jurisprudence recognizes that international law 
is based on the sovereignty of states and proceeds on the basis of their 
consent.24 The present advisory opinion shows that this jurisprudence 
persists for some judges and some states. For nuclear powers, the absence 
of a prohibition favours the discretion of sovereign states, thus filling the 
gap. Russia highlighted this principle by stating that state sovereignty 
includes the accomplishment of acts not prohibited by international law.25 
The United Kingdom (UK) and the United States of America (USA) also 
focused on the absence of any prohibition in international law on the threat 
or use of nuclear weapons,26 thus highlighting the Lotus jurisprudence. 

21  UNGA Advisory Opinion, supra note 4, paragraph 9 of Separate Opinion of Judge 
Guillaume, p. 291.

22  Publications of the Permanent Court of International Justice. Series A.-No. 10 
September 7th, 1927 Collection of Judgments The Case of the S.S. “Lotus.”   

23  UNGA Advisory Opinion, supra note 4, paragraph 10 of Separate Opinion of Judge 
Guillaume, p. 291.

24  Ibid.
25  Skotnikov, L. (1995, June 19). Letter dated 19 June 1995 from the Ambassador of the 

Russian Federation, together with written comments of the Government of the Russian 
Federation. ICJ. https://www.icj-cij.org/public/files/case-related/95/8796.pdf, 5.

26  See generally Berman, F. (1995, June 16). Letter dated 16 June 1995 from the Legal 
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According to the Court, anything which is not expressly prohibited is not 
necessarily allowed.27 Thus, it did not give absolute discretion to states in case 
of uncertainty. According to President Bedjaoui, the Lotus jurisprudence 
must be examined in its context and has limited application in the context 
of the question raised by the present request for advisory opinion.28 Taking 
into account the evolution of the law on the use of force, the progress in the 
concept of international community, and relations between states, as well 
as the capacity of certain states to destroy entire humanity, some judges felt 
that it seemed difficult to let states have absolute discretion in the field of 
nuclear weapons.

Second, the Court referred to customary international law, conventional 
law, and unilateral commitments of states in certain treaties. The search 
for customary norms prohibiting nuclear weapons as such should be made 
in the actual practice and opinio juris of states.29 The Court highlighted 
the adherence of a certain number of states to the policy of deterrence.30 
Moreover, since states themselves were unable to conclude if non-recourse 
to nuclear weapons constituted opinio juris, the Court could not come 
to such a conclusion either.31 Therefore, it stated that the emergence of 
a customary rule prohibiting the use of nuclear weapons is hindered by 
the tensions between emerging opinio juris and observance of the practice 
of deterrence.32 Resolutions adopted by the UNGA, especially Declaration 

Adviser to the Foreign and Commonwealth Office of the United Kingdom of Great 
Britain and Northern Ireland, together with written comments of the United Kingdom. 
ICJ. https://www.icj-cij.org/public/files/case-related/95/8802.pdf and Matheson, M. 
J. (1995, June 20). Letter dated 20 June 1995 from the Acting Legal Adviser to the 
Department of State, together with written statement of the Government of the United 
States of America. ICJ. https://www.icj-cij.org/public/files/case-related/95/8700.pdf.

27  UNGA Advisory Opinion, supra note 4, paragraph 15 of Declaration of President 
Bedjaoui at 271.

28  Ibid., paragraph 12 of Declaration of President Bedjaoui, p. 270.
29  Ibid., paragraph 64, p.253.
30  Ibid., paragraph 67, p.254.
31  Ibid.
32  Ibid., paragraph 73 at 255.
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1653 (XVI) declaring that “[t]he use of nuclear … weapons is contrary to 
the spirit, letter and aims of the United Nations and … a direct violation of 
the Charter of the United Nations,”33 do not establish the existence of opinio 
juris regarding the illegality of the use of nuclear weapons.34 The Court felt 
that these resolutions apply rules of customary law on weapons in general 
to nuclear weapons and therefore, do not indicate a specific customary rule 
prohibiting nuclear weapons.35 

The Court attached great importance to states practicing nuclear deterrence 
and stated that “State practice shows that the illegality of the use of certain 
weapons as such does not result from an absence of authorization but, on 
the contrary, is formulated in terms of prohibition.”36 Moreover, the Court 
noted the existence of a body of treaty rules constituted by international and 
regional instruments dealing with the question of nuclear weapons from the 
point of view of their acquisition, manufacture, possession, deployment, 
and testing.37 It also highlighted two regional treaties of Tlatelolco38 and 
Rarotonga39 instituting nuclear-weapons-free zones in Latin America and 
the South Pacific.40 It, thus, concluded that the different treaties related 
to nuclear weapons could lead to their prohibition in the future but did 

33  Paragraph 1(a) of UNGA Resolution 1653 (XVI) Declaration on the Prohibition of the 
Use of Nuclear and Thermo-nuclear Weapons, 24 November 1961; UNGA Advisory 
Opinion, supra note 4, paragraphs 71-72, p.255.

34  UNGA Advisory Opinion, supra note 4, paragraphs 70-71, p. 254-255. 
35  Ibid., paragraph 72, p. 255; Coussirat-Coustère, V. (1996). Armes nucléaires 

et droit international. A propos des avis consultatifs du 8 juillet 1996 de la Cour 
internationale de Justice [Nuclear weapons and international law. About the advisory 
opinions of 8 July 1996 of the International Court of Justice]. Annuaire français de 
droit international, 42, p. 346 [hereinafter Coussirat-Coustère].

36  UNGA Advisory Opinion, supra note 4, paragraph 52, p. 247.
37  Ibid., paragraphs 58-59, 62 , p. 248-253.
38  Treaty for the Prohibition of Nuclear Weapons in Latin America (with annexed Additional 

Protocols I and II), 634 UNTS 326, opened for signature 14 February 1967, entered 
into force 22 April 1968.

39  South Pacific Nuclear Free Zone Treaty (with annexes), 1445 UNTS 178, opened for 
signature 6 August 1985, entered into force 11 December 1986.

40  UNGA Advisory Opinion, supra note 4, paragraphs 59, 62 at 249-253; Coussirat-
Coustère, supra note 35, 347. 
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not constitute such a prohibition by themselves, at present.41 In fact, the 
conclusion of treaties limiting the manufacture and possession of nuclear 
weapons and the negotiations for disarmament prove the existence of a 
normative activity. This activity is dispersed but it leads to the conclusion 
that the law on nuclear weapons is being created.  

Lacuna in Paragraph 105(2)(E) 

Paragraph 105(2)(E) of the advisory opinion makes two points. First, 
nuclear weapons are generally not consistent with the law applicable in 
armed conflict, particularly humanitarian law and second, the threat or 
use of nuclear weapons could be legal in an extreme circumstance of self-
defence in which the survival of a state would be at stake. 

These two points show the conflict between humanitarian law or jus in 
bello and the law of self-defence or jus ad bellum. In light of humanitarian 
law and the right of self-defence, the Court brought up the issue of 
hierarchy of norms. It stated that the rules of humanitarian law constituted 
“intransgressible principles of international customary law.”42 The Court 
avoided using the term jus cogens by introducing the notion of intransgressible 
principle. But this was possible only because the Court reasoned in terms of 
customary law as opposed to treaty law.43 By characterizing humanitarian 
law as intransgressible, the Court did not have to state that it prevails over 
the right of self-defence. Did the Court imply that the intransgressible 
norm would be more than obligatory but less than strictly imperative44 
or did it imply that the intransgressible norm had the value of jus cogens 
without using that term?  

Basically, the absence of a conclusion in paragraph 105(2)(E) reflects the 
problem of confrontation of two legal principles having equal value. These 

41  UNGA Advisory Opinion, supra note 4, paragraph 62 at 253.
42  Ibid., paragraph 79, p. 257.
43  Coussirat-Coustère, supra note 35, 355.
44  Condorelli, L. (1997). Nuclear weapons: A weighty matter for the International 

Court of Justice jura non novit curia?. International Review of the Red Cross, (316), 17.
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principles are humanitarian law and the right of self-defence. According to 
President Bedjaoui, “a relentless opposition can arise, a head-on collision of 
fundamental principles, neither one of which can be reduced to the other.”45 
Related to this confrontation between norms is the aforementioned issue of 
hierarchy of norms in international law on which the Court did not rule. In 
the first part of paragraph 105(2)(E), the Court seemed to agree with the 
partisans of illegality and thus, with the primacy of humanitarian law but 
it also used the term “generally,” whereas in the second part of paragraph 
105(2)(E), the Court seemed to agree with the partisans of legality by 
giving preference to the right of self-defence. In other words, the refusal of 
the Court to rule would imply that it preferred the right of self-defence over 
humanitarian law,46 thus creating a hierarchy between these two bodies of 
rules.47 

Actually, the Court found itself in the midst of a debate in which it was 
difficult to differentiate between political and military aspects on the one 
hand and legal dimensions on the other hand.48 The advisory opinion 
aimed to legally satisfy those who were for and against the legality of the 
threat or use of nuclear weapons but it was ambiguous with respect to the 
determination of the law regarding nuclear weapons,49 which highlighted 
the problem of non liquet. 

45  UNGA Advisory Opinion, supra note 4, paragraph 22 of Declaration of President 
Bedjaoui, p. 273.

46  Coussirat-Coustère, supra note 35, p. 354-355.
47  Biad, A. (2002). Le droit international et l’arme nucléaire aujourd’hui [International 

law and nuclear weapons today]. In R. B. Achour & S. Laghmani (Eds.), Le droit 
international face aux nouvelles technologies [International law in the face of new 
technologies] (p. 212). Pedone [hereinafter Biad].

48  de Brichambaut, M. P. (1996). Les avis consultatifs rendus par la CIJ le 8 juillet 1996 
sur la licéité de l’utilisation des armes nucléaires par un Etat dans un conflit armé 
(O.M.S.) et sur la licéité de la menace et de l’emploi d’armes nucléaires (A.G.N.U.) 
[The advisory opinions issued by the ICJ on 8 July 1996 on the legality of the use by a 
State of nuclear weapons in armed conflict (W.H.O.) and on the legality of the threat 
or use of nuclear weapons (U.N.G.A.)]. Annuaire français de droit international, 42, 
315.

49  Ibid.
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A number of judges referred to the concept of non liquet even though 
they differed on whether or not it occurred in the present situation.50 In 
fact, the opinion confused the two norms of jus ad bellum and jus in bello. 
As much as it recognized the lacuna in international law with respect to 
nuclear weapons, it did not explicitly resolve the conflict of norms between 
the right of self-defence and humanitarian law because there is no rule in 
international law stating that one equal norm should prevail over another 
equal norm in case of a conflict between the two.  

Those who support the idea of pronouncing a non liquet feel that 
international law does not oblige the judge to decide or rule in every case.51 
The Statute of the ICJ does not contain any explicit rule to this effect but 
it can be deduced from article 38(1) which stipulates that the Court’s 
“function is to decide in accordance with international law such disputes 
as are submitted to it.”52 Thus, one could argue that the judge will not 
decide if there is no international law response on the issue in the dispute.53 
However, article 38(1)(c) says that the ICJ shall apply the general principles 
of law in resolving disputes, which allows the Court to avoid the impasse 
of a non liquet.54 The notion of non liquet is not found in the jurisprudence 
of the ICJ. In few cases, the Court has refused to rule even though it had 
competence.55 But it has not pronounced a non liquet in any case. 

In contentious jurisdiction, the competence of the Court is based on the 
consent of states. In deciding to seize the Court, the states accept that it 

50  UNGA Advisory Opinion, supra note 4,  Declaration of Judge Vereshchetin, and the 
Dissenting Opinions of Judges Schwebel, Higgins, Shahabuddeen, and Koroma, p. 279-
281, 322-323, 583-584 and 590-592, 389-390, and 557-558 respectively. 

51  Kohen, supra note 9, 347.
52  Ibid.
53  Ibid.
54  Ibid.
55  See, for example, the following two cases in which the Court did not give a judicial 

decision in view of the then prevailing circumstances. Nuclear Tests (Australia v. 
France), Judgment, I.C.J. Reports 1974, p. 253 and Nuclear Tests (New Zealand v. 
France), Judgment, I.C.J. Reports 1974, p. 457. 
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will resolve the dispute. Thus, they give it all the necessary discretion to 
do so. The competence thus conferred on the Court implies that it has 
an obligation to resolve the dispute and this excludes the possibility of 
pronouncing a non liquet. As opposed to this, in advisory jurisdiction, the 
Court’s role is limited to stating the law as it is, with its prohibitive and 
permissive norms as well as with its lacunae, because the Court has no 
obligation to resolve a dispute but, instead, participates in the activities of 
the UN.56

However, some scholars feel that if the Court decides to give an advisory 
opinion following a request, it is because the Court finds that the request 
raises legal questions.57 Consequently, the Court cannot refuse to respond 
to the questions by referring to the insufficiency or imperfection of the 
law.58 They depend on the following statement of the ICJ for this argument 
- “as a judicial body, it is bound to remain faithful to the requirements of 
its judicial character even in giving advisory opinions.”59 However, they 
ignore the following statement in the same paragraph - “[i]f the question 
is a legal one which the Court is undoubtedly competent to answer, it may 
nonetheless decline to do so.”60 This means that the Court can decline to 
answer the question whether or not due to the insufficiency or imperfection 
of the law i.e. a non liquet. 

Moreover, the legal nature of the advisory function is such that the Court 
does not develop the law. Instead, it must state what it finds to be the state 
of the law at that time.61 According to Judge Vereshchetin, the advisory 

56  Paragraph 23 of Western Sahara, Advisory Opinion, I.C.J. Reports 1975, p. 12 at 21 
[hereinafter Western Sahara Advisory Opinion].

57  Kohen, supra note 9, 349. 
58  Ibid.
59  Western Sahara Advisory Opinion, supra note 56, paragraph 23, p. 21, cited in Kohen, 

supra note 9, 349.
60  Western Sahara Advisory Opinion, supra note 56, paragraph 23, p. 21.
61  Jennings, R. Y. (1998). Advisory Opinions of the International Court of Justice. In 

Boutros Boutros-Ghali amicorum discipulorumque liber : paix, développement, démocratie 
— peace, development, democracy (pp. 533-534). Bruylant.
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procedure only allows the Court to state the gap or deficiency in the law 
without trying to fill the gap or remedy the deficiency by judicial legislation.62 
The Court must follow its judicial function and cannot legislate because it 
is not a creator of general norms. It can only use existing norms to give a 
ruling.

Consequences of the Advisory Opinion

Advisory opinions of the ICJ possess great authority and frequently guide 
the conduct of international institutions and member states.63 According to 
Prosper Weil, the lasting effect of this opinion is more with respect to the 
general theory of international law.64 The Court makes an entry in the new 
area of nuclear weapons since it never ruled on nuclear weapons in the past. 
However, the advisory opinion also caused a controversy due to its political 
and diplomatic significance.65 Vice-President Schwebel summarized the 
importance of this opinion when he stated that “[m]ore than any case in 
the history of the Court, this proceeding presents a titanic tension between 
State practice and legal principle.”66 In this context, it must be remembered 
that advisory opinions lack binding character and the doctrine of res judicata 
does not apply to them.

The UN Charter and the ICJ Statute do not mention the legal significance of 
advisory opinions. Advisory opinions do not consist of decisions, injunctions 

62  UNGA Advisory Opinion, supra note 4, Declaration of Judge Vereshchetin, p. 280.
63  Bernárdez, S. T. (1999). La fonction de la Cour internationale de Justice : tendances 

actuelles du règlement judiciaire [The function of the International Court of 
Justice: Current trends in judicial settlement]. In E. Yakpo & T. Boumedra (Eds.), 
Liber Amicorum – Judge Mohammed Bedjaoui (p. 512). Kluwer Law International 
[hereinafter Bernárdez].

64  Weil, P. (1999). L’avis consultatif sur la licéité de la menace ou de l’emploi d’armes 
nucléaires : deux lectures possibles [The advisory opinion on the legality of the threat 
or use of nuclear weapons: Two possible readings]. In E. Yakpo & T. Boumedra (Eds.), 
Liber Amicorum – Judge Mohammed Bedjaoui (p. 545). Kluwer Law International.

65  Biad, supra note 47, 210.
66  UNGA Advisory Opinion, supra note 4, Dissenting Opinion of Vice-President 

Schwebel at 311, cited in Biad, supra note 47, 210. 
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or execution orders. They are not decisions but opinions of the Court that 
shed light on the question in the request made by the organization.67 As 
opposed to judgments, advisory opinions do not have binding force as 
such.68 This implies that the response to the question cannot have binding 
force for states since it is given to an organization. To sum up, advisory 
opinions are not binding but the authority attached to them means that 
they are generally followed. In practice, an UNGA resolution conforming 
to the advisory opinion in view of its moral authority may be passed.69

Advisory opinions are not judicial instruments having the force of res 
judicata because the advisory function does not involve adjudication.70 The 
Court only gives a legal opinion having authority, which is useful to legally 
consolidate and protect situations defended by the UN before recalcitrant 
states or states not very inclined to fulfill their international obligations.71 
Thus, advisory opinions only express a position on the law in force. But 
there is still ambivalence on the matter. Is the authority of advisory opinions, 
generally characterized as moral or political, unanimously recognized and is 
it accepted that advisory opinions hold a full-fledged place in the formation 
of the Court’s jurisprudence? Even if the answer were to be in the affirmative, 
the present advisory opinion does not provide a concrete response to the 
question raised in the request, which could hold a full-fledged place in the 
formation of the Court’s jurisprudence. 

67  Daillier, P., Forteau, M., & Pellet, A. (2009). Droit international public [Public 
international law] (8th ed.). LGDJ – Lextenso éditions, 1009.

68  La Cour internationale de Justice [The International Court of Justice] (5th ed.). (2004). 
ICJ, 89.

69  General and Complete Disarmament, UNGA Resolution A/RES/51/45, 10 December 
1996. The resolution is divided into many sections numbered alphabetically. Recital 
4 of the Preamble of section I and recital 13 of the Preamble of section O reproduce 
paragraph 105(2)(F) of the advisory opinion. The entire section M of the resolution is 
devoted to the advisory opinion and its paragraph 3 reproduces paragraph 105(2)(F) 
of the advisory opinion [hereinafter Resolution A/RES/51/45].

70   Bernárdez, supra note 63, 513. 
71  Ibid.
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Developments following the advisory opinion confirmed the general 
impression of mixed results of these complex debates. The International 
Committee of the Red Cross (ICRC) was satisfied with the reference to 
the rules of humanitarian law as intransgressible principles and with the 
statement that humanitarian law applied to all weapons without exception.72 
Some NGOs felt that the advisory opinion laid the foundation for the 
end of nuclear weapons.73 They were satisfied with paragraph 105(2)(F) 
of the opinion because it showed that the Court was in favour of nuclear 
disarmament.74

Nuclear powers expressed their satisfaction since the opinion recognized the 
legality of the use of nuclear weapons in certain circumstances.75 Western 
nuclear powers tried to prove that their national policies were consistent 
with the Court’s response and that they did not have to reconsider their 
doctrine of deterrence. They also highlighted the fact that it was only an 
advisory opinion without binding effect. The USA felt that the advisory 
opinion did not require it to change its policies.76 The UK agreed with the 
Court that the use of nuclear weapons could be considered in an extreme 
circumstance of self-defence while Russia felt that the opinion reflected the 
political role of nuclear weapons.77

72  International Committee of the Red Cross. (1997). ICRC statement to the United 
Nations General Assembly on the advisory opinion of the International Court of 
Justice on the legality of the threat or use of nuclear weapons. International Review of 
the Red Cross, (316), 118.

73  Burroughs, J. (n.d.). The (il)legality of threat or use of nuclear weapons: A guide to the 
historic opinion of the International Court of Justice. Lawyers Committee on Nuclear 
Policy. https://www.lcnp.org/the-illegality-a-guide.

74  Ibid.
75  Burroughs, J. (2016). Looking back: The 1996 advisory opinion of the International 

Court of Justice. Arms Control Today, 46(July/August). https://www.armscontrol.
org/ACT/2016_07/Features/Looking-Back-The-1996-Advisory-Opinion-of-the-
International-Court-of-Justice.

76  Ibid.
77  Ibid.
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It seems that the opinion achieved its political goals. Those supporting 
the illegality of nuclear weapons tried to invest and build on the opinion. 
Nuclear powers were against the adoption of a resolution covering only 
those conclusions of the advisory opinion which converged with the views 
of the majority of non-aligned countries whereas the non-aligned countries 
were for the adoption of such a resolution. Despite the conflicting views, 
the opponents of nuclear weapons adopted UNGA Resolution A/RES/51/45 
on the subject on 10 December 1996. 

The resolution takes note of the advisory opinion.78 It emphasizes the 
unanimous conclusion of the Court in paragraph 105(2)(F) that “[t]here 
exists an obligation to pursue in good faith and bring to a conclusion 
negotiations leading to nuclear disarmament in all its aspects under 
strict and effective international control.”79 The UNGA called “upon all 
States to fulfil that obligation immediately by commencing multilateral 
negotiations in 1997 leading to an early conclusion of a nuclear-weapons 
convention prohibiting the development, production, testing, deployment, 
stockpiling, transfer, threat or use of nuclear weapons and providing for 
their elimination.”80 Resolution A/RES/51/45 Sections M and O  refer 
directly to the advisory opinion and take note of the fact that paragraph 
105(2)(F) was adopted unanimously.81 Resolution A/RES/51/45 Section G 
emphasizes non-proliferation and progressive nuclear disarmament as well 
as denuclearization linked to general and complete disarmament.82 

At the end of 1996, the UNGA adopted a number of resolutions on the 
nuclear issue on the recommendation of the Committee on Disarmament and 
International Security (First Committee). At the 51st session, many resolutions 

78  Resolution A/RES/51/45, supra note 69. Paragraph 2 of section M and recital 13 of the 
Preamble of section O take note of the advisory opinion. 

79  Ibid. Recital 4 of the Preamble of section I, paragraph 3 of section M, and recital 13 
of the Preamble of section O reproduce paragraph 105(2)(F) of the advisory opinion.

80  Ibid., paragraph 4 of section M. 
81  Ibid., paragraph 3 of section M and recital 13 of the Preamble of section O. 
82  Ibid., see generally Section G.
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were adopted on non-proliferation, complete prohibition of nuclear tests, 
nuclear-weapons-free zones, and stoppage of the production of fissile 
materials for military purposes. The issue of nuclear weapons led to major 
divergence between states during the session on the Comprehensive Nuclear-
Test-Ban Treaty.83 In the framework of multilateral negotiations, more 
precisely on the acceleration of denuclearization, the advisory opinion and 
especially its paragraph 105(2)(F) became a constant reference. A majority 
of states were satisfied with paragraph 105(2)(F) as well as with the general 
philosophy of the opinion that reinforced legal and moral arguments behind 
nuclear disarmament and provided an essential legal basis for complete 
nuclear disarmament. Thus, the advisory opinion was considered a catalyst 
for the creation (by the Conference on Disarmament) of a special committee 
to negotiate a program of nuclear disarmament.84 At the same time, other 
states felt that serious efforts should be made to accelerate the process of 
nuclear disarmament, in particular, by convening an extraordinary session 
of the UNGA devoted to disarmament.85 According to the UN Secretary-
General, paragraph 105(2)(F) showed a marked evolution in how the 
obligation to negotiate aiming at disarmament was conceived because it 
signified that a negotiation would lead to an agreement.86 He also expressed 
the hope that this paragraph would push states to promote disarmament 
and non-proliferation by adopting realistic and concrete measures.87 

Regardless of the divergences in the various approaches, many states 
expressed the hope that the advisory opinion would positively influence 
the Review Conference of states parties to the Treaty on the Non-Proliferation 

83  35 ILM 1443, opened for signature 24 September 1996.
84  Statement of Minister for Foreign Affairs of Indonesia, UNGA Fifty-first Session, 14th 

plenary meeting, 30 September 1996, A/51/PV.14, p. 10. 
85  Statement of Prime Minister of Malaysia, UNGA Fifty-first Session, 12th plenary 

meeting, 27 September 1996, A/50/PV.12, p. 7. 
86  Boutros-Ghali, B. (1996, October 14). Secretary-General says Test-Ban Treaty, major 

United Nations achievement, can spur further nuclear disarmament (Press Release SG/
SM/6077, GA/DIS/3053). UN. https://www.un.org/press/en/1996/19961014.
sgsm6077.html. 

87  Ibid. 

Advisory Opinion on Use of Nuclear Weapons



Bhutan Law Review Volume XVI November 2021

66

of Nuclear Weapons.88 The advisory opinion would certainly influence the 
debates in the Conference on Disarmament. 

The advisory opinion also inspired the Treaty on the Prohibition of 
Nuclear Weapons (TPNW).89 Interestingly, the year 2021 marks the 25th 
anniversary of the advisory opinion and the year of entry into force of 
the TPNW. Recitals 8, 9, and 1090 of the Preamble of the TPNW refer to 
the laws discussed by the Court in the UNGA advisory opinion including 
international human rights law, rules for the protection of the natural 
environment, and rules of international law applicable in armed conflict 
especially the rules of international humanitarian law. Recitals 16 and 1791 
highlight the importance of nuclear disarmament by using the language of 
the advisory opinion. In fact, recital 17 reproduces paragraph 105(2)(F) of 
the advisory opinion. 

However, recital 10 which says that any use of nuclear weapons would violate 
international law applicable in armed conflict, goes beyond paragraph 

88  729 UNTS 169, opened for signature 1 July 1968, entered into force 5 March 
1970.

89  57 ILM 350, opened for signature 20 September 2017, entered into force 22 
January 2021.

90  These recitals state:
“Reaffirming the need for all States at all times to comply with applicable international 
law, including international humanitarian law and international human rights law,
Basing themselves on the principles and rules of international humanitarian law, 
in particular the principle that the right of parties to an armed conflict to choose 
methods or means of warfare is not unlimited, the rule of distinction, the prohibition 
against indiscriminate attacks, the rules on proportionality and precautions in attack, 
the prohibition on the use of weapons of a nature to cause superfluous injury or 
unnecessary suffering, and the rules for the protection of the natural environment, 
Considering that any use of nuclear weapons would be contrary to the rules of 
international law applicable in armed conflict, in particular the principles and rules of 
international humanitarian law.” 

91  These recitals state: “Determined to act with a view to achieving effective progress 
towards general and complete disarmament under strict and effective international 
control, Reaffirming that there exists an obligation to pursue in good faith and bring 
to a conclusion negotiations leading to nuclear disarmament in all its aspects under 
strict and effective international control.”
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105(2)(E) of the advisory opinion which says that the use of nuclear 
weapons would “generally” be contrary to international law.92 Recital 2493 
takes this further by referring to a “total elimination of nuclear weapons.” 
Additionally, article 1(1)94 does away with any ambiguity regarding the 
regulation of nuclear weapons by enacting very wide-ranging prohibitions 
and requiring parties to never undertake activities related to nuclear 
weapons or other nuclear explosive devices. Moreover, the prohibition on 
the use or threat to use nuclear weapons or other nuclear explosive devices 
is only one of the prohibitions listed in article 1(1).  

In pursuance of these comprehensive prohibitions, article 4(2) stipulates that 
“each State Party that owns, possesses or controls nuclear weapons or other 
nuclear explosive devices shall immediately remove them from operational 
status, and destroy them as soon as possible” and Article 4(4) stipulates that 

92  Casey-Maslen, S. (2019). The Treaty on the Prohibition of Nuclear Weapons: A 
commentary. Oxford University Press, 101-102.

93  This recital states:
“Stressing the role of public conscience in the furthering of the principles of humanity 
as evidenced by the call for the total elimination of nuclear weapons, and recognizing 
the efforts to that end undertaken by the United Nations, the International Red Cross 
and Red Crescent Movement, other international and regional organizations, non-
governmental organizations, religious leaders, parliamentarians, academics and the 
hibakusha.” 

94  This Article states that “[e]ach State Party undertakes never under any circumstances 
to:
(a) Develop, test, produce, manufacture, otherwise acquire, possess or stockpile 

nuclear weapons or other nuclear explosive devices;
(b) Transfer to any recipient whatsoever nuclear weapons or other nuclear explosive 

devices or control over such weapons or explosive devices directly or indirectly;
(c) Receive the transfer of or control over nuclear weapons or other nuclear explosive 

devices directly or indirectly;
(d) Use or threaten to use nuclear weapons or other nuclear explosive devices;
(e) Assist, encourage or induce, in any way, anyone to engage in any activity 

prohibited to a State Party under this Treaty;
(f ) Seek or receive any assistance, in any way, from anyone to engage in any activity 

prohibited to a State Party under this Treaty;
(g) Allow any stationing, installation or deployment of any nuclear weapons 

or other nuclear explosive devices in its territory or at any place under its 
jurisdiction or control.”
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“each State Party that has any nuclear weapons or other nuclear explosive 
devices in its territory or in any place under its jurisdiction or control that 
are owned, possessed or controlled by another State shall ensure the prompt 
removal of such weapons, as soon as possible.” 

Conclusion

Much has been written about the advisory opinion because the Court did 
not address the substantive issues. It was the first time in the history of 
international justice that the Court declared that it could not respond to a 
legal question. The Court raised important questions but did not answer 
them.95 

The opinion brings to light the Court’s uncertainty which appears mainly in 
paragraph 105(2)(E) when it employs the word “generally.” But the Court 
could have got the information on the facts and law related to nuclear 
weapons. The state of international law has never prevented the Court from 
giving judgments or advisory opinions. It could have given a more certain 
response but it did not do so because it wanted to satisfy the nuclear powers 
(with their policies of deterrence) and the ICRC according to which nuclear 
weapons threaten the survival of humanity.96  

When the Court expresses its inability to rule on the legality or illegality 
of the threat or use of nuclear weapons in an extreme case of self-defence, 
it may be assumed that the Court is referring to the survival of the state 
threatening or using nuclear weapons. But could the Court be referring to 
a non-nuclear state whose survival would be at stake and who would receive 
help under Article 51 of the UN Charter?97

Paragraph 105(2)(D) states that the threat or use of nuclear weapons must 
satisfy the requirements of humanitarian law, but in paragraph 105(2)(E), 

95  Thierry, H. (1999). Par la voix prépondérante du Président … [By the President’s 
casting vote …]. In E. Yakpo & T. Boumedra (Eds.), Liber Amicorum – Judge 
Mohammed Bedjaoui (pp. 526-527). Kluwer Law International.

96  Ibid., p. 529-530.
97  Ibid., p. 527.



69

the Court feels that it cannot rule on the legality of the threat or use of 
nuclear weapons in an extreme circumstance of self-defence in which the 
survival of a state would be at stake. Thus, there are two possibilities - either 
the threat or use of nuclear weapons in an extreme circumstance of self-
defence is consistent with the rules of humanitarian law or humanitarian 
law is not applicable to this situation.98 But the Court did not answer this 
question.

Another question to which the advisory opinion fails to respond concerns 
the use of nuclear weapons in retaliation. The Court did not analyze 
humanitarian law and the fact that it prohibits retaliation in certain 
situations such as against civilian populations. Certain nuclear powers have 
stated that this prohibition only applies to traditional weapons. However, 
according to certain scholars, the use of nuclear weapons in armed conflict 
cannot be consistent with the rules of humanitarian law.99 

In addition, the Court did not deal with the issue of the use of nuclear 
weapons by virtue of a decision of the Security Council (SC). It only said 
that Article 42100 of the UN Charter envisages a legal recourse to the use 
of force.101 If the SC designates the attacker and its five members do not 
oppose such designation, the recourse to nuclear weapons will not be 
necessary because the UN would have many other means at its disposal. If a 
nuclear state attacks a non-nuclear state, the SC could provide assistance to 
the victim state. But this does not imply that the SC will necessarily decide 
against the attacking state. Moreover, if the attacker is a permanent member 
of the SC, it could exercise its veto against a decision implicating it. A 

98  Ibid.
99  Kohen, supra note 9, 356.
100  This Article states that “[s]hould the Security Council consider that measures provided 

for in Article 41 would be inadequate or have proved to be inadequate, it may take 
such action by air, sea, or land forces as may be necessary to maintain or restore 
international peace and security. Such action may include demonstrations, blockade, 
and other operations by air, sea, or land forces of Members of the United Nations.”

101  UNGA Advisory Opinion, supra note 4, paragraph 38 at 244.
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permanent SC member could exercise its veto even for its ally if it is a state 
which has nuclear weapons and uses them but is not officially characterized 
as a nuclear state. The Court did not reflect on these possibilities because 
they were beyond its judicial function. However, it could have required the 
SC to necessarily conform its resolutions on the use of force to the rules of 
international law. But the Court did not want to judge the legality of SC 
decisions.102

With respect to the use of nuclear weapons internally, it would be difficult 
to argue that international law does not apply in such a situation because 
it consists of the rules of humanitarian law applicable in non-international 
armed conflict and rules protecting human rights. Many questions 
remain unanswered. Can a state use nuclear weapons within its territory 
without raising questions of international law? Does a situation in which 
the survival of a state is at stake allow the government of the state to use 
nuclear weapons internally? Clearly, the use of nuclear weapons in such 
circumstances would not be consistent with international law. In the case 
of Duško Tadi, the Appeals Chamber of the UN International Criminal 
Tribunal for the former Yugoslavia said that the use of weapons prohibited 
in armed conflict between states cannot be allowed internally because that 
which is disallowed in an international armed conflict is disallowed in a 
civil war.103 The ICJ did not address this issue in the advisory opinion.104

Due to all these elements, the Court did not conclude with certainty 
that the threat or use of nuclear weapons would necessarily be contrary 
to the principles and rules of the law applicable in armed conflict, in all 
circumstances.105 

102  Kohen, supra note 9, 356-357.
103  Paragraph 119 of Prosecutor v. Duško Tadić a/k/a “DULE,” Decision on the Defence 

Motion for Interlocutory Appeal on Jurisdiction, Appeals Chamber, Case IT-94-1, 
Decision of 2 October 1995, cited in Kohen, supra note 9, 358.

104  Kohen, supra note 9, 357-358.
105  Was the Court aware of the possibility of an ambiguous outcome? If yes, why did 

it decide to respond to the request for the advisory opinion? Perhaps, because its 
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Given the inconclusive response of the Court, one could say that the 
advisory opinion is not of much help.106 Does this mean that there is no 
international law at present that regulates nuclear weapons? Are we still 
at square one i.e. the square of uncertainty? Obviously, states possessing 
nuclear weapons will have to be more proactive in ratifying the TPNW 
since none of them is currently party to it.  

refusal to do so could have been viewed as evading a complex issue. It seems that by 
responding to the request, the Court satisfied the states that were in favour of the 
request and by addressing the main questions in the request, it satisfied the nuclear 
powers opposed to the UNGA request.

106  However, the ambiguity of this opinion should not be allowed to reflect negatively 
on the advisory function which is quite significant because it allows the attainment of 
diverse objectives. The UNGA may need a clarification on a legal issue that arises in 
international relations and the ICJ, with its advisory function, is the most competent 
body for this purpose.  
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The Law of Plea Bargaining and its Challenges1

Introduction

Plea bargaining is a concept of negotiation between a prosecutor and 
defendant in criminal jurisprudence recognized by most of the legal system 
in the world. It is a negotiation wherein the defendant pleads guilty for 
alleged offence in exchange for certain concessions on charges by prosecutor 
on the condition that defendant discloses crucial evidence to the prosecutor. 
Plea bargaining2 is defined as:

 A negotiated agreement between a prosecutor and the defendant 
whereby the defendant pleads guilty to a lesser offense or to one 
of the multiple charges in exchange for some concession by the 
prosecutor, a more lenient sentence or a dismissal of the other 
charges. 

Further, the Encyclopedia defines it as:

 To make an agreement in which the defendant pleads guilty to 
a lesser charge and the prosecutor in return drops more serious 
charges.

In Bhutan, the plea bargaining is recognized under the Civil and Criminal 
Procedure Code of Bhutan, 2001 (CCPC) and subsequent laws over 
the years. The concept of plea bargaining is evolving in Bhutan and the 
implementation of the law of plea bargaining can be improved through a 
continuous and practical implementation of our legal processes over the 
time. His Majesty the Fourth Druk Gyalpo commanded that “the justice be 
dispensed expeditiously, fairly and inexpensively”3 and further, the Constitution 

1  Contributed by Kinley Tshering.
2  Black Law Dictionary. (2010).
3  Address of His Majesty the Fourth Druk Gyalpo at the Annual Judicial Conference in 

2006. Retrived from www.judiciary.gov.bt. (Accessed on 13 September 2021).
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of Bhutan mandates that“the State shall endeavour to provide justice through 
a fair, transparent and expeditious process.”4 It is obvious that plea bargaining 
should be implemented in our legal system to achieve the principle of 
expeditious, fair, transparent and inexpensive Justice in our society. It is 
observed to have multiple advantages for the society and the justice system, 
such as, benefits to the defendants with reduced charges and sentence, 
to reduce the burden on the state in undertaking multiple prosecutions, 
speedy trial by the courts, and de-crowding in the detentions and prison 
cells.5 

This article explores the international practice on plea bargaining and its 
applicability in the context of our negotiation and bargaining practice. 
This article also attempts to identify the key advantages and disadvantages 
while implementing plea bargaining by prosecutor and the defendant. It 
is an opportunity to examine various relevant provisions of the laws in 
order to understand the scope of plea bargaining in Bhutanese legal system 
and emphasizes on the need for Policy Guidelines and awareness about plea 
bargaining within the Justice Sector Institutions. 

International Practice

In the history of the Common Law, the Anglo-American Courts did not 
encourage guilty pleas, however plea bargaining emerged as a significant 
practice after the American Civil War as the cases of plea began to appear 
in the American Appellate Courts.6 In the first such case, which arose in 
Tennesee Supreme Court in 1865, the defendant pleaded guilty to two counts 
of public gambling. In accordance with an agreement that he had entered 
with the prosecutor, eight other charges of gambling were dismissed. The 
defendant was fined twenty-five dollars on one count and ten dollars on 

4  Constitution of the Kingdom of Bhutan, Art. 9 (5).
5  Ibid.
6  Fisher, G. (2003). Plea Bargaining’s Triumph: A History of Plea Bargaining in America, 

Stanford University Press.
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the other.7 The majority of criminal cases in the United States are settled by 
plea bargaining rather than by jury trial in the recent years. The increasing 
frequency of plea bargaining is noted such that 84% of Federal Cases were 
settled by plea bargaining in 1984 and 94% in 2001.8  The Supreme Court 
of the United States observed: 

When plea bargains are broken, remedies exist, and it has been 
argued that given the prevalence of plea agreements, the most 
important rights of the accused may be found in the law of 
contracts rather than the law of trial procedure. In England, 
Wales, and Australia, it is permitted to the limited extent of 
allowing the accused to plead guilty to some charges in return 
for which the prosecutor will drop the remaining charges. But 
there is no bargaining over the penalty, which is to be decided 
by the courts.9

In India, the Law Commission and the Justice Malimath Committee proposed 
the Legislature to introduce the Criminal Law (Amendment) Bill 2003, 
under which a new Chapter named ‘Plea Bargaining’. In pursuit of this, 
sections 265A to 265L has been inserted in the Code of Criminal Procedure 
(Amendment) Act, 2005.10 Plea bargaining was not recognized and it was 
against the Public Policy under criminal justice system.11 However, the 
Gujarat High Court recognized the importance of plea bargaining in India 
and observed:12 

…although, hitherto, as a part of colonial legacy, “plea bargain” 
has not been recognized in our legal system and Criminal 

7  Swang v. State. [1865] 42 Tenn. 212, 214-15 (1865).
8  Fisher, G. (2003). Plea Bargaining’s Triumph,” A History of Plea Bargaining in America.
9  Santobello v. New York. [1971] 404 U.S. 257.
10  142nd Law Commission of India Report. (1991). Concessional Treatment for Offenders 

who on their own initiative chooses to plead guilty.
11  Justice Malimath Committee on Reforms of Criminal Justice System. (2003). Report of 

the Committee on Reforms of Criminal Justice System.
12  State of Gujarat v. Natwar Harchandji Thakor. [2005] 1 GLR 709.
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Jurisprudence. However, keeping in mind the huge arrears and 
long time spent in trials and resultant hardships to parties, 
and particularly, the accused and the victims of the crimes, 
the benefit of “plea bargaining” as an alternative method to 
deal with the dispute or question of offence requires serious 
consideration, which would not be admissible and available 
to habitual offenders. We should remember a saying that “every 
saint has past and the sinner has a future” law and justice 
should not be distant neighbor.

After this case, the plea bargaining was recognized by the Indian Judiciary as 
a new reform in criminal justice system and been used by the states in order 
to mitigate caseload among other benefits. 

Brief History of Negotiation in Bhutan 

Historically the concept of plea bargaining was not existent in Bhutan. 
However, there has been a practice of settling disputes through a process of 
negotiation or mediation (Nangdrik)  by the local leaders or the village elders. 
This was done to  maintain social harmony and peace in the communities. 
However, the concept and law of plea bargaining in Bhutan was only 
recognized after incorporating the provision of plea bargaining in the Civil 
and Criminal Procedure Code of Bhutan, 2001 by the National Assembly of 
Bhutan, the erstwhile law-making body, in 2001. It is studied that in the 
eighth Century A.D.,  King Sindhuraja of Bumthang and King Nawoche 
of West Bengal were not in good terms. After Guru Padmasambhava’s 
arrival in Bumthang, he had asked the two Kings to come with him and 
executed a Negotiated Settlement between the Kings and took an oath 
that they would live in peace and not to let the troops to cross the border 
which was demarcated by a pillar which still can be seen today at Nabji in 
Trongsa.13 This was the first history of negotiation carried out in Bhutan 
and afterwards there were many successful negotiations followed involving 
individuals, organizations, associations, states and others.

13  Phuntsho, K. (2013). History Of Bhutan, Random House India, p. 113. 
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Hence, the series of successful negotiations recorded in our history 
includes the Treaty of Sinchula, 1865, the Young Husband Mission of Lhasa 
in 1904, and the Treaty of Punakha, 1910. These were great examples of 
negotiations initiated by our great leaders in the past which can be foretold 
that negotiations and bargaining were some of the traits that exists in 
our culture.14 The negotiation between prosecutor and defendant on plea 
bargaining in the criminal justice system should also follow the foot-steps of 
our great leaders and must be explored and enhanced in order to maximize 
the advantages if there are any.

Recognition of Plea Bargaining in Bhutanese Laws

In our legal system plea bargaining was not recognized under Thrimzhung 
Chhenmo in 1953. However, the Negotiated Settlement was recognized 
under Thrimzhung Chhenmo wherein Chapter 11 of the Thrimzhung 
Chhenmo covers the negotiation’s provision wherein it prohibited negotiation 
of penal offences under Sections Da 3-1 to Da 3-14 of the Thrimzhung 
Chhenmo, 1953. The provisions of the Thrimzhung Chhenmo were drawn 
from the pre-existing practice of negotiation. It does not cover the plea 
bargaining as defined under the modern legal system as it exists now. 

In 2001, plea bargaining was legally incorporated by the Legislature in 
Chapter 40 of the Civil and Criminal Procedure Code of Bhutan, 2001. The 
Code defines that:15

Plea bargaining is an agreement to provide information to the 
prosecution in lieu of a full criminal trial, a suspect may choose 
to plead guilty to an offense lesser than offense charged and be 
sentenced accordingly.

Subsequently, Code states that:16

14  Kinga, S. (2004). Ugyen Wangchuck and Young Husband Mission to Lhasa Towards the 
Founding Monarchy 100 Years Ago, Galing Printing and Publishing.

15 The Civil and Criminal Procedure Code, 2001, s.197.
16  Ibid., s. 197.1.
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The prosecution may consider a plea bargain in exchange of 
evidence deemed critical for the prosecution against another 
criminal suspect.

Further, the Code guaranteed the prosecutor the full discretion to determine 
the plea bargaining after considering the following reasons:17

(a) The nature of the offence;

(b) The circumstances under which the crime was committed;

(c) The defendant’s prior criminal record and status; and 

(d) Whether it is voluntarily in nature.

While confirming the plea bargaining, the prosecution has the duty 
stipulated under the Code to determine whether the defendant is mentally 
competent and is a child in conflict with the law and if so, is represented 
by the parents, member of the family or legal guardian or Jabmi and 
understands:18 

(a) The nature of the charges emanating from the plea bargain; 
(b) The mandatory minimum and maximum penalties provided by 

the laws, if any; 
(c) That a plea bargain may be made as well during the course of the 

criminal trial; and 
(d) That if the prosecution accepts the plea bargain, the defendant 

waives of his or her rights to a trial.19

According to section 198 of the Code, plea bargaining will be completed 
only after the defendant is asked to pay compensations and restitution to 
the victim by the court. The plea bargaining  concept is further elaborated 
under the Office of the Attorney General of Bhutan Act, 2015 as:20 

17  Ibid.,s. 197.2.
18  The Civil and Criminal Procedure Code (Amendment) Act, 2011, s. 197.3  
19  The Civil and Criminal Procedure Code (Amendment Act), 2011, s. 197.3(a)(b)(c)(d).
20  Office of the Attorney General Act, 2015, s. 46.
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The Office may consider plea bargaining which shall be in 
conformity with the Civil and Criminal Procedure Code of 
Bhutan.

However, section 114 of the Anti-Corruption Act of Bhutan, 2011 provides 
plea bargaining opportunities wherein the Commission may execute 
plea bargaining during which the case is under investigation. This is an 
exception to the rule that only prosecutors are empowered to execute the 
plea bargaining.

The benefits of Plea Bargaining

The concept of plea bargaining in criminal justice system has many benefits 
in practical situations especially in a country like ours where our policies 
are driven by philosophy of Gross National Happiness. Under the Principles 
of State Policy, the Constitution states that the State shall strive to promote 
those conditions that will enable the pursuit of Gross National Happiness.21 
In order to live in harmonious society and promote happiness in the society, 
the concept of plea bargaining provides an alternative to the defendant or 
state prosecutor to administer cases without delay as it is said and agreed 
that “Justice delayed is Justice denied.”

By executing plea bargaining the prosecutor can help reduce pending 
cases before the courts by expediting trials and end uncertainties over the 
outcomes. Plea bargaining can also save litigation costs for defendants 
as they may not need to hire Jabmi or the legal counsel for the trial and 
prosecution costs for the government. Plea bargaining will also decrease 
number of suspects living under-trials or pending cases without any progress 
for years and ease overcrowding the police custody. Plea bargaining ensures 
immediate compensations to the victim and restitution to the government 
in the criminal cases by the defendants, and help defendants to make a 
fresh start in their life which underscores the principles of rehabilitative and 
restorative Justice. As, it is the duty of the state to protect human dignity and 

21  Constitution of the Kingdom of Bhutan, Art. 9 (2).
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rights and to ensure the Fundamental Rights and freedoms of its people.22 It 
is however worthy to analyze caveats that plea bargaining must not violate 
the Fundamental Rights guaranteed to a defendant by the Constitution as 
Lungten Dubgyur states:23

The plea bargaining must be considered as a freewill exercised 
rather than an imposition upon the accused as plea bargain 
may violate the necessary safeguards provided for the accused by 
the provisions of the Civil and Criminal Procedure Code and 
the Constitution.

Types of Plea Bargaining 

In other jurisdictions, the plea bargaining can be broadly classified into 
three types, namely:

a) Charge bargaining; 
b) Sentence bargaining; and 
c) Fact bargaining. 

A charge bargaining is where the defendant is allowed to plead guilty to 
a lesser charge.24 Likewise sentence bargaining is where a defendant can 
bargain for a lesser sentence, and the fact bargaining involves admission to 
certain facts and in return for an agreement not to introduce certain other 
incriminating facts into evidence.25 

The latter is seen to be used only rarely. In plea bargaining, the defendant 
might also agree to provide testimony against another person in exchange 
for some consideration from the prosecutor as to the punishment. However, 

22  Constitution of the Kingdom of Bhutan, Art. 9 (3).
23  Dubgyur, L. (2006). Criminal Justice in Bhutan. (1st Ed.) Royal Court of Justice, p. 

114.
24  Suneet, K.R. Law of Plea Bargaining in India.  Retrieved from http://www.singhania.

in/userfiles/Concept of Plea Bargaining Law in India.pdf. (Accessed on 9 September 
2011).

25  Ibid.
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in Bhutan, plea bargaining  initiated by the Office of the Attorney General are 
mostly on charge bargaining. There is no case on sentence and fact bargaining 
being executed.

Plea Bargaining and Nolo Contendere

Generally, the plea bargaining and Nolo Contendere are two concepts very 
similar in nature but Nolo Contendere means “I do not wish to contend” 
and in this there is no circumstance of negotiation like a plea bargaining. 
It is a plea where the defendant neither admits nor disputes the charges 
but chooses that he or she does not wish to contend in a particular case. 
The Nolo Contendere cannot be initiated by the prosecutor, it is prayed 
as such by the defendant before the court of law during the trial.  It will 
be applicable only if, it is accepted by the court after due consideration 
of the views of the prosecutor, and fair and Justice principles. It may be 
proposed by the defendant as certain form of waiver of its rights wherein 
he or she will be required to fill -up Judicial Form No. 15 as per section 195 
of the Code. The Code provides that before confirming a plea of guilty or 
Nolo Contendere the court must address the defendant and determine that 
defendant appears mentally competent and understands:

(a) The nature of the charge to which the plea is offered;

(b) The mandatory minimum and maximum penalties provided by 
law, if any;

(c)  That the Court may also order the defendant to make restitution 
to any victim of the offence; and 

(d) That if the defendant accepts a plea of guilty or Nolo Contendere 
he/she waives his/her right to a trial.26

In Bhutan, most of the Nolo Contendere cases before the court of law will 
not have to exhaust all the stages of the court hearings but can directly 

26  The Civil and Criminal Procedure Code of Bhutan, 2001, s. 195 (a)(b)(c)(d). 



81

conclude with the Summary Judgment under Section 151 of the CCPC to 
dispose off the case. 

Accounts of Plea Bargaining Cases in Bhutan

The concept of a plea bargaining has already been incorporated under 
Chapter 40 of the Civil and Criminal Procedure Code, 2001. Since then,  
it has not been implemented for decades. Over the years it is found that 
few cases were settled through plea bargaining which was initiated by 
the prosecutors from Office of the Attorney General or by the defendants 
themselves. All the plea bargaining executed till date were considered on 
the free will of the defendants rather than impositions by prosecutors or 
law enforcement officials.  The Office of the Attorney General  initiated the 
plea bargaining cases for OAG v Damber Kumar Ghalley [2013], OAG v 
Kinzang Dorji and Yeshi Jamtsho [2019], and OAG v Singye Dorji in [2021] 
are some of the examples which are successfully implemented and enforced 
through Courts. 

The Office of the Attorney General  initiated its first case of plea bargaining 
in matters involving one Damber Kumar Ghalley in 2013 wherein the 
defendant was charged for forgery under section 296 (c) and be liable for 297 
(c) of Penal Code of Bhutan 2004 (PCB) which is a fourth-degree felony. The 
prosecutor after examination of the information provided by the defendant 
as valid evidence and defendant’s agreement to assist the prosecutor with 
his undertaking to restitute the money to the government, the prosecutor 
exercised the discretion under Section 197 of Civil and Criminal Procedure 
Code, 2001 and agreed to charge the defendant for forgery under section 
296 (c) and be held liable under section 297 (d) of Penal Code of Bhutan 
which is an offence of a lesser degree than the defendant would otherwise 
be held liable thus the original charge against the defendant was accordingly 
amended. The Court accepted the plea bargaining agreement submitted by 
the prosecutor and held liable accordingly.27

27  OAG v Damber Kumar Ghalley [2013].
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Conclusion

The plea bargaining in the Bhutanese legal system is not a new concept 
as it has been recognized by our procedural law since 2001, but it is not 
implemented widely. It has remained unimplemented for certain years 
initially due to reasons that most of the defendants were unaware that such 
provisions exist in our laws. The defence lawyers, prosecutors and even 
judges were reluctant with the plea bargaining procedure. It is deemed 
crucial to create awareness and dissemination about plea bargaining within 
the Justice Sectors Institutions and enhance the procedures so as to benefit in 
making the criminal justice system a vibrant and dynamic one.  

It is of the view that the plea bargaining can be implemented successfully in 
our country provided that certain guidelines and procedures are drafted in 
accordance with Civil and Criminal Procedure Code, 2001. Otherwise, the 
provisions of plea bargaining per se may not be sufficient to cater successful 
implementation of the plea bargaining with rising cases. The guidelines 
on plea bargaining will provide independent decision making autonomy 
between prosecutors and defendants in the process of negotiating the 
plea bargaining modalities. The process should also define the roles and 
responsibilities of the prosecutor and the defendant to avoid the risk of 
unethical practice in the process. 

In India, the plea bargaining cannot be initiated for offences for which the 
punishment of death, imprisonment of life, imprisonment term exceeds 
seven years and above.28 However, in Bhutan the Civil and Criminal 
Procedure Code, 2001 has not defined the types of offences and threshold 
to initiate a plea bargaining. Without such limitations or guidelines for 
plea bargaining the prosecutors may initiate plea bargaining even in most 
heinous crimes which may encourage the defendants to commit serious 
crimes in the future. These are some of the challenges of plea bargaining in 
our country that need certain reforms in order to implement successfully 
by the law enforcement agencies. 

28  The Code of Criminal Procedure (Amendment) Act, 2005, s. 265A(b). 



83

Legal Infrastructure and Legal Security1

Introduction

Laws are a means to social, political, institutional and national welfare.  
Most laws are viewed as an instrument for rationalizing interactions 
between the people; the role of law today, is expanding at a very fast pace. 
It is becoming a very “useful instrument” for national and social discourses, 
interactions and safeguards. The conceptual underpinnings of the ideals of 
law, legal order and legal infra are becoming refined and meaningful that 
capture differences in the institutionalization of a law-based order.2 The 
Constitution of the Kingdom of Bhutan establishes the legal and social order 
thus establishing a basic legal infrastructure, legal values and order based on 
constitutional and legal principles. It helps to establish the basic structure 
of the rule of law.  

The use of “right” as a tool to fulfill our fundamental legal aspirations had 
been since societies had evolved. The concepts of rights, duties and laws as an 
“apparatus of defence” is unequivocally important; and using laws as a means 
of formalized legal discourse, legal associations, and realization of best legal 
ideals are a growing methods to regulate unbridled discretion. Presently, 
the institutional independence relates to legal actors, including powerful 
actors and interests, provide a political insulation. While constitutionalism 
relates to legal supremacy, legal infrastructures and sound legal procedures 
are basic tenets of legal reasoning.3

In the past, the constructing of legal order was not a very prevalent legal 
phenomenon.  In most countries, there were no written Constitutions, thus 
limiting the use of written basic laws; and ancient cultures and customs 

1  Contributed by Kinzang Chedup.
2  Nardulli, P, Peyton, B., & Bajjalieh, J. (2011). Measuring Cross-national and Inter-

temporal Differences in Law-based Orders, University of Illinois, p. 3. 
3  Ibid.
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governed. One of the wisest methods of use of law is the using  of it as 
tool of protection and as an apparatus of defence. It is said that in the 21st 
century, virtually every country in the world has a fundamental national 
legal documents as a formal legal mechanism. “Laws” can be used as a 
mechanism for national and international discourse and for achieving 
national aspirations and balancing the national interests. In many aspects, 
what writers called as “legal cracks”4 tend to emerge thus promoting a 
development or legal negotiations with contractual liabilities. 

The application of laws towards modeling human behaviour is a [past] legal 
phenomenon.  Law and economics theory, law and development theory 
and legal infrastructure of markets are becoming a new legal infrastructure 
for regulation as well as for deregulations.5 As globalization grows apace, 
indeed the concept of “regulation” is having growing influence on the 
governments, to improve economic growth and the need to equip legal 
infrastructures in the country. His Majesty the King during His Royal 
Audience6 commanded that:

Bhutan requires negotiation skills, contract making and the 
need for improved legal infrastructure and legal education…

These “statements” are a very significant concern for the legal fraternity and 
for Bhutan as a nation. While legal developments and developments of law 
in Bhutan is relatively new, and with rapid developments in the country, 
the expansive mandates of the law are increasingly felt. In most part, the 
application of the laws in Bhutan, in the senses of many common men, is 
to regulate the society and our social discourse to maintain peace and social 
harmony in the country. At most, people are aware about various penal 

4  Legal cracks emerge when laws are not drafted properly and when such anomalies is 
susceptible to legal abuse and misapplications. 

5  Ongus, A. (2004). The Importance of Legal Infrastructure for Regulation and Deregula-
tion in Developing Countries, Centre for Regulation and Competition, University of 
Manchester, United Kingdom.

6  Address of His Majesty the King on 4 October 2021 to the Judges of Bhutan at the 
Conference Hall of the Supreme Court of Bhutan, Thimphu.
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provisions and other laws, and legal education has been very limited on 
international trade, regulations and political economics. 

Today, markets are social institutions that facilitate exchange transactions 
and it involves huge financial transactions, benefits as well as liabilities.  
Therefore, it does not allow creating and enforcing all “these conditions” on 
our own; and many conditions need to be established by a law. The “law” 
should be understood as legal customs, rules and regulatory frameworks, 
which should be designed to facilitate good governance, reap economic 
gains and benefit the nation, today and in the future.  Scholars argue that, 
the rules must be in some instances be “coercive” and not merely as a “rule” 
to rest.7 Principles of Responsible Contracts has a direct link and is a niche 
subject for a community, who may [have to] or enters into international 
investment negotiations.

Any contract requires dispute settlement mechanisms; and in many cases, it 
is studied that it interferes with the ability of the States to regulate in public 
interests.8 In many aspects, the lack of transparent legal infrastructure and 
mechanisms in Investor-State dispute settlements, the alleged absence 
of accountability on the part of the investors in international investor 
agreements, and the failure of arbitration to account for violation of rights 
are a regular feature of international investment agreements.9  These require 
legal protection, development of adequate legal infrastructures and strong 
tools of international contracts, which are extensively used in developing 
countries. To ensure that contract negotiations are carefully carried out, the 
“principles for responsible contracts” helps to integrate a management and 
legal tool into the contract negotiations. The Principles were endorsed in 
2011 by the United Nations.

7  Frankel, T. (1993). The Legal Infrastructure of Markets: The Role of Contracts and 
Property Law Essay, Boston University Law Review, p.390.

8  United Nations. (2015). Principles for Responsible Contracts: Integrating  Management 
of Human Rights Risks into State-Investor Contract Negotiations, Guidance for 
Negotiators, United Nations Publication, New York and Geneva, p. 1. 

9  Ibid.
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Every “business venture” has a positive and a negative impact to the people 
and the nation. Positively, it improves basic services, financial stability, 
creates employment opportunities and generates revenue. Negatively, if it is 
a Hydro Electric Power Project, it may invite displacement of people, dust and 
environment pollutions and other damages associated with development 
projects.10 Unless, we are acutely aware and legally equipped with relevant 
legal and social infrastructure in place, the “remedy of benefitting the 
society” is significantly reduced, leading to costly civil and criminal suits, 
financial liabilities and estranged international relationships. It leads to loss 
of trust, reputation and deterioration of project benefits. These are essential 
in the negotiations of the contracts or agreements that establish and govern 
the project. In this light, a strong “legal infrastructure” is a future of legal 
practice and legal services for better legal solutions, and for bolder looking 
into the future.11

Legal Infrastructure

The concept of “infrastructure” is highly understood as a development 
and building up of requisite external infrastructure. Today, the concepts 
of economic legal infrastructure, legal infrastructure, and legal changes are 
part of a change in the institutional regulatory frameworks. Strengthening 
legal infrastructure, especially an economic legal infrastructure is about 
improving quality and accessibility of the written laws and the capacity 
of the individuals and institutions to implement, apply and enforce those 
laws.12  These helps to create better business and investment climate 
and deliver significant returns in form of social outcomes and sustained 
economic growth.

10  Ibid, p. 4.
11  Goodenough, O.R.(n.d.) Response to Gillian Hadfield’s “Legal Infrastructure and 

the New Economy,” Journal of Law and Policy for Information Society, p. 71.  
12  Common Wealth of Australia. (2002). Strengthening Economic and Legal 

Infrastructure in APEC; Supporting Trade, Investments and Economic Development, 
APEC and Regional Trade Policy Branch, Canberra, Australia.  
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In the East Asian and Latin American experiences of financial collapse, it 
has resulted in varied and complex, exposing “regulatory” and “institutional 
weaknesses.” In this measure, they developed immediate reforms, including 
strengthening economic legal infrastructure and governance practices.13 
This necessitate “very deep” corporate governance, and competition policy, 
which are an essential safeguards to protect national interests. In that era, 
taking the same example of the East Asian and Latin American economies, 
it exposed the incidents of lack of judicial capacity to interpret and apply 
commercial laws, thus reminding us about the vigilance and regular review 
of the current system of practices to meet the changing economics and 
market environment.

While commercialization and trade, in one aspect is that it aims at “profit 
making.” “Profit making” is not dependent on the difference between “the 
cost price and the selling price;” it involves other regulatory frameworks, 
which are [silently] expressed in the laws and agreements, intended to deprive 
the benefits of the transactions. It can be believed that legal experts can “use” 
laws to the advantage; and unless we are adequately informed on the legal 
and economic practices, laws can itself become tool of disadvantage and 
liability. In this matter, legal infrastructure includes, advocacy, information 
sharing, awareness building, capacity building of individuals, including 
legal accounting in economics professions, institutions and governments in 
enforcing and applying the rules of corporations, competitions and other 
commercial activities.14 These measures will need to be taken with a long, 
and medium term perspectives. It requires insight, forethought, analysis and 
assessment of our national capabilities, benefits, liabilities, and priorities. 
What we call as “economies of scale” can be a relevant institutional factor. 

The strength of the institutional legal infrastructure can be measured by the 
extent to which laws are clear, comprehensive and accessible, to the extent 
which the administration, application and enforcement of those laws is 

13  Ibid.
14  Ibid.
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reliable, certain, fearless, independent and transparent.15 In this matter, 
following are some questions, which may require institutional and national 
analysis.

a) Does the project presents a large-scale or significant social, economic 
or environmental risks and opportunities?

b) Are our laws resilient to identify, and effectively manage the 
contractual questions?

c) Does it facilitate cooperation and effectively manage the issues as 
they arise out of the Project Life Cycle?

d) What are its benefits and liabilities?

In this case, integrating the management of the “risks” and legal infrastructure 
into the negotiation stage is critical to:16 

a) Identify potential risks;

b) Codify mitigation mechanism and processes; 

c) Further define and implement mitigation mechanism and 
processes; and 

d) Assess if the project contributes negatively or positively.

These project plan cycle helps to identify preparation and planning, managing 
potential adverse impacts, project operation standards, stabilization 
clauses, additional goods or service provisions, physical security of the 
project, community engagement, monitoring and compliance, grievance 
mechanisms and transparent contract terms.

With an increasingly economically interdependent world, which requires 
technical assistance, improved legal infrastructure and framework are an 
essential tool to facilitate international trade and investment. It requires 
progressive harmonization, and modernization of our legal frameworks by 

15  Ibid, p.8.
16  Integrating the management of risks into investment negotiations.
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keeping in mind the international contract practices, commerce, and should 
offer solutions to different legal traditions and to countries of different stage 
of economic development.17  This is to enforce a competitive model of our 
laws and legal framework so that it supports a standard of transactions.

Legal Security

The Constitution is the most sacred legal document in the country. The 
Constitution provides a legal frameworks for the sustained development 
of the Bhutanese nation, its economy and usher unrestrained economic 
progress. Bhutan is a Sovereign Kingdom and the Constitution is the Supreme 
Law of the State.18 In these constitutional principles, the concept of 
sovereignty and supremacy of the laws are the basic foundations for effective 
national and legal sovereignty. While sovereignty may be concluded as 
a “national sovereignty,” it includes “legal sovereignty” which entails the 
direction of Bhutanese legal power, in transactions involving international 
parties, entities and governments.  The Parliament of Bhutan is mandated 
to safeguard the interests of the nation and fulfill the aspirations of the 
people through public review of policies and issues, Bills and legislations 
and scrutinize state functions.19

These provides for greater vigilance for safeguarding the national interest, 
which includes legal security20as one of the important component of 
national security. His Majesty the King commanded that we have to 
consider multiple dimensions of security, including legal security, cyber 
security, food security, economic security, financial security and critical 
infrastructure security. 

Essentially, legal security is a modern legal thinking approach. It justifies that 
the laws must be effective and generate the systematization and stability of 

17  United Nations. (2013). A Guide to UNICITRAL: Basic fact about the United Nations 
Commission on International Trade Law, Vienna International Centre, Austria, Vienna.

18  The Constitution of the Kingdom of Bhutan, Art.1 (1)(9).
19  Ibid., Art. 10 (2). 
20  His Majesty’s Address at the 77th RBA Recruits Attestation Parade. 
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legal order and guarantee rights in the sense of human and social security.21 
Today, it has become an inspiring principle behind lawmaking. It stems 
out that legal security as a natural right and element of the legal system. In 
these contexts, legal security includes social security, human security, and 
a strong legal system.22  In such aspects, it propounds law as reasonable 
legal instruments established with rational arguments and interpretation of 
valid legal norms and the legislators are obliged to give a “good law” and 
legisprudence shows the importance of legislative justification as an element 
of security of legal system. 

Legisprudence is the rational knowledge of legislation and regulation, while 
jurisprudence is the application of the law by a judge. Legisprudence stresses 
on effectiveness, efficiency, and accountability of legislation, a core problem 
of lawmaking in contemporary democracies.23 In this light, any drafters 
should be aware of the legal language, the legal consequences, rationality; 
principle of prognosis, principle of correction, principle of constitutionality, 
and security right principle.24 All of these basically require the law to be 
strong, resilient and responsive to our needs and aspirations as a nation. 
In Bhutan, in line with the constitutional directives and requirements, 
International Conventions, Covenants, Treaties, Protocols and Agreements duly 
acceded by the government, are “deemed law” upon the ratification by the 
Parliament.  The word “deemed” is to “consider” and “deemed law” can be 
meant as “considered law.”

Aside other Conventions and Treaties, Bhutan has signed three international 
Agreements or Conventions and Framework related to finance.25 Today, Bhutan 

21  Ivaylova, B.C. (2017). Legal Security as a Principle in Lawmaking, Academy of the 
Ministry of Interior, Varna Free University, p.23.

22  Ibid.,p. 25. 
23  Ibid, p. 27.
24  These principles ensure that laws, legal transactions, and agreements are legally valid, 

just and right and contains the elements of legal security to guarantee human and 
social security in the administration of justice and lawmaking. 

25 Agreement on Establishing the Asian Development Bank, 1982, Framework Agreement 
between Royal Government of Bhutan and European Investment Bank Governing EIB 
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signed, ratified, accepted or adhered to approximately sixty five Multilateral 
Instruments.26 These Multilateral Instruments contain and express duties, 
and responsibilities – which are a representation of international legal duty. 
In line with these Multilateral Instruments, Bhutan enacted various laws 
to fulfill the international obligations. In this matter, any International 
or Multilateral Instruments must be viewed through the lenses of National 
Interest Analysis (NIA), which offers to analyze an international instrument 
from the national views and aspirations. The NIA involves:27

a) The economic, environmental, social and cultural effects of the 
proposed treaty;

b) The obligations imposed by the treaty;

c) How the treaty will be implemented domestically;

d) The financial costs associated with implementing and complying 
with the terms of the treaty; and

e) Consultations that have been held with states, industry, community 
groups and other interested parties.

These will ensure that while we “agree to sign, ratify or accede” which 
basically is to “legally agree” to abide by the terms of the Agreements, we are 
able to foresee the national, legal and other associated consequences; and the 
effects are deliberated, transparent, and informed so that the nation is able 
to take an educated decisions of mutual interests and benefits. While signing 
may involve the mere “stroke of a pen,” consequentially, it may become 
proverbial that the “pen is mightier than the sword.” It must be weighed in 

activities in Bhutan, 2021 and International Convention on Harmonized Commodity 
Description and Coding System, 1983 as amended by the Protocol of Amendment, 1986.

26  The Multilateral Instruments have been codified into Bhutanese legislations. Normal-
ly, Bhutan follows the “dualism” approach to legislations; however, “deemed to be law” 
upon ratification by the Parliament. Ratification legally binds a State to implement the 
Convention and/or Optional Protocol, subject to valid reservations, understandings and 
declarations.

27  United Nations, Becoming a party to the Convention and the Optional Protocol – 
Joining the Convention
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the national interests and corresponding obligations the Agreement brings 
in. In this, legal instruments, national legal analysis and legal infrastructures 
have to be adequate, responsive as well as have “comparable legal force” to 
counter the legal rigours and consequential legal force.

For example, the joining to the World Trade Organization (WTO) is envisaged 
and encouraged by the expansion in production of goods and services, rise in 
living standards, and sustainable development objectives. These objectives 
are to be achieved in a manner consistent with the respective needs and 
concerns of the member countries at different levels of development. The 
overall objective of WTO is to liberalize global trade and thereby improve 
the welfare of people of the member countries. However, unless nation[s] 
are vigilant, the supreme domination of non-national ideals, and indirect 
influence of external values can become a centre of “culture clash” as late 
Arun Jaitley artfully flayed the rich nations of WTO by his remark that the 
rich nations, “are interested in developing the developed countries.”28 

Legal instruments should have domestic policy relevance and should have 
democratic checks and balances. It is viewed that homegrown approach 
in policy making might be slower moving and deride international 
development assumptions.29 Now, legal stability and legal security should 
be established as one of the standards of nation development in line with 
other development priorities. The impacts of legal force and the applications 
of the laws should be in one way guided by the language, debate and legal 
magic, which recalls:30 

Your speech should be sweeter than a bell.
It is necessary to do than just blow out air.
In responding to the other party, whatever comes from your 
mouth should be as sharp as a thorn. 

28   Yallapragada, U. et al 
29  Jigme Singye Wangchuck School of Law. (2020). Legal Needs Assessment Final Report: 

JSW Law Publishing Series, p.11.
30  French, R.R. (2002). The Golden Yoke: The Legal Cosmology of Buddhist Tibet, 

Shambala Publications, Massachusetts, United States, p.99.
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These legal precepts are very relevant to present society. Any legal document 
should acquire correct viewpoint, reason by syllogism, abandon ignorant 
viewpoint, internalize through understanding by truth by logical analysis, 
truth by consonance, and quick wit. It also entails correct reasoning. 
Logically, it requires legal power to correctly know what is real and unreal, 
know the relationship between action and consequences and the national 
capacity. Basically, it also requires what Bhutanese believes the best: power 
of physical, moral and mental strength (tob), power of intelligence (wang); 
and power of ability and force (nupa) and in exterminable force (shug). These 
can be accurately described as “speaking to benefit oneself ” or sometimes, can 
be equated as “not knowing the real meaning of the law (goden malen) which 
is antithetical to successful legal intercourse. 31

In one way, legal infrastructure is a ritual for settling disputes and can be 
correlated to a sewing needle, to bring the stories together and a cutting 
knife to make sharp distinctions so that the legal rituals through a “legal 
space.”32  These should mitigate legal vulnerability33 and set out competent 
national legal standards, compatible to the fulfillment of mutual interests. 
Legal vulnerability can lead to other vulnerabilities, including financial, 
economic and other associated vulnerabilities risking the “pathways to 
Justice.” The legal infrastructure and ecosystem should be linked to Justice, 
which should be based on recognition, acknowledgment, fairness and 
independence.34 The application of legal science and science of the mind- 
proper legal analysis and adequate infrastructure to defend, resolve and 
favour our interests are of crucial national importance. 

31  Ibid., p. 121. 
32  “Legal space” means “the space” through which laws can be applied.
33  Legal vulnerability is the vulnerable position a person or an institution is out to 

due to reasons of ignorance of the laws, misjudgment, and legal miscalculations, thus 
exposing to difficult legal situations. 

34  Donna, H. (2011). Dignity: Essential Role in Resolving Conflicts, Yale University 
Press.
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Standardization of Legal Relationships

Effective governance strategies for a complex, multi-level problems that 
predominates our legal transactions and international interactions are 
essential.  At this intersection is the standardization of our laws, legal 
relationships and the dimensions of well-sculpted legal and policy initiatives. 
In many aspects of legal relationships, it is built through agreements, terms 
of arrangements and the quality of those arrangements and agreements. 
While there is no standard “method or a yardstick” in standardizing the legal 
methods and transactions, it requires the integration of legal and business 
expertise; bringing substantial reform in legal education, bring exposure to 
business and financial concepts. The emerging concepts of “new economy” 
stipulate that the existing infrastructure cannot meet the needs; and the 
change in legal practices is a necessary and bold step towards enhancing a 
stable economy. It does not and neither can we call for Big Law35 changes 
or a “Big Firm” model that requires a change in our legal representations, 
but it should result from critical legal acumen and analysis to avoid an 
expensive error. 

Here the question is: Do we need a different legal infrastructure and how 
do we get there?36  It can be argued that, in Bhutan, we have adequate laws, 
and it fairly represents a rich diversity of laws on different legal matters.  
Standardizing our laws and regulations can be a “sole” and an introverted 
approach- it requires a symbiosis of “other factors” including “fighting legal 
vulnerability” through community legal education, and more importantly, 
ensuring an informed, focused and competent human resource, who are 
able to respond and drive the agreement making processes in line with 
principles of mutual interests. One of the seminal examples of “legal 
ignorance” or “the ignorance of the laws” is depicted in the legal scenario 
below.  

35  A model called as “Big Law” is the use of large, well-educated firms of lawyers to 
defend ones case.

36  Goodenough, O.R. (n.d.) Response to Gillian Hadfield’s Legal Infrastructure and the 
New Economy, Berkman Center for Internet and Society, Harvard University, p.75.  
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In this sense, Mr. A signs a legal document: an agreement on financial 
transactions, without any reservations or thorough study of the document. 
After he has legally signed it, he studies that the agreement mandates him 
to pay a sum to the other; and his realizing that he has mistakenly signed 
the document has little or no legal respite for him. In such commonsensical 
error, it can be concluded that most legal errors are induced by indifference; 
and lackadaisical approach employing “I have nothing to lose” approach 
that results in as we said, the “pen becoming mightier than the sword.”   In 
[any] agreements or attestation or execution of [any] document, it is the 
awareness of the people about the rights and liabilities ensuing from the 
agreement or a legal transaction. It requires legal acumen, sound and 
rational “legal and situational analysis” and the ability to feel the weight 
of the legal transaction prior to the [actual] execution of the document. 
Unless the weight of the legal transactions is felt beforehand, the weight 
after it is on the back may be a last straw on the camel’s back- waiting for 
an unbearable legal consequence. 

Standardization of legal infrastructure empirically depends on the quality 
of the courts, legal processes and the legal relationships created. In many 
aspects of development, each country is recognized through their approach, 
development standards and other values associated with each nation.  
While some nations may call Bhutan as the country of the Gross National 
Happiness (GNH), these recounts for the standard of living and a “middle 
path” approach to living a life with values. However, as an addendum to the 
basic values of the development philosophy of GNH, Bhutan has to, in par 
with other development priorities, develop responsive legal infrastructures; 
that resounds the contemporary need and expectations. Unless the 
infrastructures are in place, Bhutan may be at a losing end; and would fail 
to secure a legal vision of the nation.

Legal infrastructure and “legal security” are synonymously important. 
While legal infrastructure requires the laws to be strong, resilient and 
responsive, the issue of “legal security” is very big and is continually gaining 
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importance. “Legal security” as a term used in legal language has been 
around for a long time.37 His Majesty the King is a voracious reader; and 
the issue of “legal security” in Bhutan was pointed in His Royal Address at 
the 77th Royal Bhutan Army Recruit Parade. “Legal security” requires the 
safety aspect of the law and the confidence in the laws; thus identical to 
“legal certainty.”38 “Legal security” is not only the security the law offers, 
but amongst others, it offers the principle of legal certainty, the protection 
of citizens’ trust in the state and its laws, the principle of acquired rights, 
the protection of interest in the course, the principle of non-retroactivity 
and the principle of good legislation. “Legal security” is an outcome of 
the positive laws and it justifies its existence. In short, it means that the 
laws must serve its purpose and justify its existence. It tries to fulfill the 
need for positive law in order to assure people the possibility of peaceful 
coexistence and the development by means of a legal system. In particular, 
in a democratic state of law it is reasonable expectation of individuals that 
positive law will secure their fundamental goods of life and interests.39 In 
this sense, the plane of legal order necessitates that, for a law to be effective, 
it must have a legal rigour and have positive influence on the people. 
Respecting the laws out of respect is one of the ways for sustainable respects 
for the laws; while respecting the laws, out of fear, may not be a “persistent 
way” to garner the force of rule of law. Following and respecting the laws 
out of fear; [may] lead to circumventing the laws through conscious and 
willful outwitting the application of the law.

Legal security is the state achieved by positive law, in which the goods of 
life and human interests are protected as closely as possible in an entire and 
effective way. The strong legal security generally stems from:

a) The idea of legal security resulting from natural law (the law of 
reason);

37  Potrzeszcz, J. (2016). Legal Security and Synthetic Presentation, Department of Theory 
and Philosophy of Law, The John Paul II Catholic University of Lublin.

38  Ibid., p.
39  Ibid. 
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b) The realization of this idea or this legal and natural claim by legal 
measures.

Basically, “legal security” in simple sense requires the “reliable knowledge of 
the law,” its way of interpretation and application; and has “full knowledge” 
of the conditions of the operation of the state and the legal consequences 
it may entail. This full knowledge of the law [an idealized assumption] 
requires the recipient to be conscious and responsible in decision-making 
and planning the future actions. It is mostly conditioned by the trust in 
the state and respects for its laws. One of the essential element of “legal 
security” is the legal security may result from the unconscious risks that 
certain legislation may generate itself.  In particular, if the laws are highly 
ambiguous, allowing you to hide example in contracts, any adverse terms.  
This unconscious risk comes from lack of proper understanding of the 
law, example in the terms of contracts as result of ignorance of special 
legal conditions and legal language. In most instances, this carefree or 
lackadaisical behaviour, which often happens, in a society illiterate on the 
laws, acceding to an agreement without having carefully read the agreement, 
signing it having confidence that does not contain any unfavourable terms. 
Until ‘the whole truth’ concerning the terms of the contract is revealed, the 
contractor[s] may have a subjective sense of legal security, based solely on 
trust in the law.

The sense of “legal security” demands the protection of interests of the 
individuals, who do not have sufficient insight into the current law and 
are unaware of the dangers of their own legal actions. One of the essential 
requirement of legal infrastructure is “legal security”- which conditions 
the existence of the laws through its knowledge of the application; and 
awareness about its associated risks. Thus, “legal security” entail that 
we not only have adequate legal frameworks, but people executing and 
experiencing the laws and legal consequences are aware about it; and has 
a [sufficient] knowledge about the impact of the laws, how the laws are 
applied and the [possible] results such laws [may] result in. In this context, 
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laws should be certain and it should have conditions, in which people feel 
safe. “Legal certainty” includes, legal clarity, definiteness, transparency, 
visibility, accessibility, predictability, stability, durability, concentration, 
positivity, practicality, consistency, lack of complexity of a legislation, and 
uniformity of law enforcement.40 

It should also be emphasized that legal security is not guaranteed only 
by the confident wording of the written law and agreements; but should 
ensure that the rights and duties will be protected and enforced.  Thus the 
recipients of the law have a sense of legal security, they must be confident 
in the fact that the law (ius) prevails, regardless of whether it is rigidly or 
flexibly included, and should have appropriate application period (vacation 
legis). Any “legal security” should not be opposed to Justice and principles 
of fairness. While in this context, Justice means the aim for equitable 
settlement of the case, and “legal security” relies in the confidence of the 
people in the existence of the laws, that creates the possibility for achieving 
Justice. In this, we attempt to correlate the “relationship” between “legal 
security” and “legal infrastructure” as an essential component of rule of law 
and establishing legal relationships and enforcing contractual obligations. 
“Legal security” is a very essential component for making any legal 
transactions transparent; and it can be included as one of the prerequisite 
element of legal infrastructure, which entail that: we not only have the laws, 
laws should be transparent, legitimate and valid; and people should have 
respect for it. This can be a basis for a strong rule of law and trust in our 
laws and the legal system.

Good Governance  

Economic legal infrastructure, like general legal infrastructure also entails 
the existence of formal laws, codes, regulations, judicial decisions, and their 
enforcements. This relies on the capacity and skills of legal institutions such 
as the courts, judges and the legal profession, government enforcement 
agencies, and private sector professions. It provides a framework through 

40  Potrzeszcz, J. (2016). Legal Security and Synthetic Presentation, Department of Theory 
and Philosophy of Law, p. 146.
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which business pursues their objectives and investors can safeguard their 
interests.41 It considers governance as a factor of investment, improvement 
in the economic laws, business laws, and consumer protection laws, 
restructuring the financial system including corporate governance. Since 
then governance is becoming a critical issue for business, international 
trade and commerce, rather than an economy has clear laws on paper.42 

The role of the Judiciary in strengthening the economic legal infrastructure 
is a very important element of judicial reform. It states that, in other 
countries, measures are taken to strengthening accountability and 
transparency, helping judicial decisions is consistent, fair and predictable. 
It also aims at improving the court systems through strengthening judicial 
skills and experiences through targeted capacity building, education and 
training programs for judges and court officials, in the areas of insolvency, 
commercial laws, international trade and arbitrations, amongst others. In 
order to promote specialization of the judges, judges are selected based 
on professional qualifications and merit. In short, considerable attention 
must be given to capacity building for the judges and expand the specialist 
commercial courts to focus on areas having particular relevance for business 
interests.

Legal Profession 

It is well researched that strengthening the economic legal infrastructure 
efforts will also depend on strengthening the capacity of legal profession, 
both in public and private sectors, to operate in professional and ethical 
way. It is believed that an untrained, inadequate and incompetent legal 
profession will negate the effect of the best laws. And the legal profession 
must be trained on various aspect of emerging legal and commercial- legal 
issues, so that they are able to keep abreast of the changes and are equitably 
responsive. Modernization theory largely subscribes to the view that 

41  Common Wealth of Australia. (2002). Strengthening Economic and Legal Infrastructure 
in APEC; Supporting Trade, Investments and Economic Development.

42  Ibid.
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developing countries’ development prospects depend, for the most part, on 
convergence of law and development policies. Legal services can have wide 
ranging economic significance through their very close connection with the 
general institutional architecture of society. The aspects of “quality of legal 
profession” and the conduct of legal profession, in particular, have a direct 
link with the performance of a legal system. 

First, for a legal system to be effective it is necessary for lawyers to be 
adequately trained and resourced to perform the tasks required of them. 
Secondly, given the nature of work that lawyers undertake, the integrity 
of the profession is significant; there is considerable value in maintaining 
a culture of professionalism and independence from external influences, 
including State influence. The implications of these points are two-fold. 
First, assessment of the legal profession should take account of the wider 
relationships between a legal system, economic performance and the legal 
stability of the country. Lawyers, judges and other legal professionals must 
exhibit the highest standards of profession, including the relationship 
between legal services, economic performance and legal infrastructure as 
the role of legal services are critical to sustain markets, promote law as a 
background for sound national policies, institutional structure of the legal 
services, including standardizing “legal transactions” strengthen the rule 
book of economic behaviours and economic impacts of our legal services.43 

The strength of the legal system lies in our ability to interpret the laws, and 
apply it in line with the principles of Justice, fairness and uphold the rule of 
law. Unless we have a qualified legal and judicial professionals, who are able 
to uphold the interests of the nation and implement the legal policies with 
maneuvering negotiating skills, laws, by itself may not play fairly on the 
sides of Bhutan and our national interests. Acute “sense of awareness” and 
undefiled commitment to hold on to our legal values, principles and ethics 
are essential component of our national legal strength and legal power.  

43  Decker, C. &Yarrow, G. (2012). Assessing the economic significance of the professional 
legal services sector in the European Union, Regulatory Policy Institute.
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In many aspects, it is an agreed and sometimes under estimated about the 
contribution of the legal services to the economy and its influence in bench 
marking the strength of the nation, and how legal profession contributes 
to nation building.  Unless strong legal profession and a robust Judiciary 
support our principles of rule of law, laws as final expressions of our national 
interests and goals may [become] susceptible to misinterpretation and loose 
legal approach- thus taking a relaxed legal analysis. Lawyering and legal 
profession is a bastion of democratic society. It is said:44 

Where there is no independent legal profession there can be no 
independent judiciary, no rule of law, no justice, no democracy 
and no freedom.

Here, it is not to state that the legal profession is dependent, but it is aimed 
to say that the indicators of independence indicates that it should be absent 
from influence, which [may] be internal or external, mostly negatively. 
Independence means the “free operation” of the legal system; and owns 
independent decision–making power in the interest of the nation.

Public Sector Governance

Public sector governance is one of the key aspects of good governance 
and the prevalence of legal conscience and acute legal acumen. It is found 
out that in strengthening the legal infrastructure of the country, public 
sector governance aimed at building public sector governance is a critical 
component. The pursuit of good public sector governance is essential 
in all economies. Among key issues it can be prioritized in performance 
management, e- governance, accountability, rule of law, public sector ethics 
and probity, stewardship, and leadership are critical to promote and support 
the principles of good public sector governance by leadership and example. 
Such leadership is critical to achieving an organization-wide commitment 
to good governance.45

44  Hon. Justice Michael Kirby, Australia.
45  APEC Economic Committee. (2011). Good Practice Guide on Public Sector Governance, 
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Public governance refers to the formal and informal arrangements that 
determine how public decisions are made and how public actions are 
carried out, from the perspective of maintaining a country’s constitutional 
values when facing changing problems and environments. Good public 
governance refers to essential elements of accountability, transparency, 
efficiency, effectiveness, responsiveness and rule of law.46 Public governance 
is important for trade, investment and their businesses. It helps build trust 
and provides rules and stability needed for planning and facilitates a smooth 
and productive interaction between the State and the general public based 
on flexibility, guidance, communication and persuasion. Regulatory clarity 
and certainty are valued by citizens and others. Innovative mechanisms to 
monitor and evaluate public management are commonly used to improve 
transparency and build credibility, important determinants of investment. 
Although we [may] have to be sensitive both diplomatically as well as 
politically, however, we should understand the nuances that Bhutan always 
get the best due and long-term benefits. We require prudence, discipline; and 
unless we are governed by our basic good governance ideals, safeguarding 
our interests can be both difficult and untimely. 

Public governance is important for investors and their businesses. It helps 
build trust and provides rules and stability needed for planning investment 
in the medium and long term. It facilitates a smooth and productive 
interaction between the State and the general public, no longer based on rigid 
traditional “control and command” approaches, but on flexibility, guidance, 
communication and persuasion. It is advised that key measures in improving 
the public sector governance, includes the training of technical assistance to 
government legal departments, including the provision of expert advisers, 
including the standards of academic and practical professional training by 
strengthening the capacities of the law schools; enhancing the capacity of 
legal professionals on commercial laws and improving public procurement 

APEC Secretariat, Singapore, p. 10.
46  Policy Framework for Investment Users’ Toolkit. (2011). Public Governance, 

Investment Division of the OECD Directorate for Financial and Enterprise Affairs. 
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processes.47  It should also have good public sector governance framework, 
processes and practices. This is essential to promote organizational culture 
committed to good public sector governance, stakeholder relationships, 
accountability, and planning and performance management.48 One of the 
essential dimension is to support the assessment and analysis of policy 
making systems, capacities for fair compliance and their interaction with 
the economic and other stakeholders and see if the project or [agreement] 
clearly serves identified policy goals, be effective in achieving those goals, 
and evaluate the results of the regulatory programme; and assess if we have 
sound legal and empirical basis; see if the produce benefits that justify costs, 
and consider the distribution of effects across society and taking economic, 
environmental and social effects into account.49 

This is to enable that any [decision] is based on key considerations of 
consistency, and coherence, based on principles of effectiveness, efficiency 
and responsiveness that demonstrate maximum accountability. One of the 
important questions is if the policies, laws, regulations, practices, procedures 
and decision-making are transparent, consistent, comprehensible and 
accessible.50 It is further studied that applying “regulatory principles and 
quality standards” at all levels of government is fundamental to maintain 
economic dynamism and a country’s attractiveness. It also necessitates 
effective co-ordination with a clear definition of “regulatory powers” which 
avoids overlapping responsibilities, together with negotiation mechanisms 
to surmount decision-making divergences. All parts of central government 
– the Executive, the Legislature and the Judiciary have key roles to play 
in supporting the regulatory quality process.51 The Parliament must come 
up with adequate and responsive regulations; while the Judiciary guarantee 
transparency and accountability; and enforce rights and duties and other 

47  Common Wealth of Australia. (2002).
48  APEC Economic Committee. (2011). p. 3.
49  Policy Framework for Investment Users’ Toolkit. (2011).
50  Ibid., p.7. 
51  Ibid.
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stakeholders should be the key engine without undermining the interests, 
commitment and responsibility.52 

We may agree with what Lyonchen Tshering Tobgay said53 that our 
economy is small and fragile, and we are extremely vulnerable to shocks, 
both from within the country and from the outside world. This can recall 
that good governance as an important pillar of Gross National Happiness 
(GNH) is essential component of responsibility, rule of law, predictability, 
transparency, accountability, effectiveness, efficiency and coherence.54 
These beautiful words of governance are required for cross-jurisdictional 
applications as well as to enhance governance mechanisms for Bhutan, now 
and in the future. As nations are known by the “principles of practice,” 
the “nature of governance” and the philosophies each country profess and 
practice, it is essential that we promote good governance in our national 
and international interactions. In some aspects, banking, securities, and 
commercial laws55 must have key measures to direct towards nation building 
and effective public sector governance.

Corporate Governance

One of the important part of improving the legal infrastructure is the 
strengthening of the legal infrastructure efforts and improved corporate 
governance practices. Bhutan enacted the Corporate Governance Guidelines 
for State Enterprises, 2019 to promote sound corporate governance in 
the State Enterprises through adoption of high standards of corporate 
governance principles and practices.56 The Guidelines rests on the principles 
of fairness, responsibility, transparency and accountability. The practice 
of corporate governance (CG) in organizations has developed rapidly in 

52  Institutional mechanism for multi-level coordination as practiced in the Organization 
for Economic Co-operation and Development, Paris.

53  12th Round Table Meeting. (2013). Thimphu. 
54  20th by 2020. (2014). Bhutan’s Drive for Improved Governance, Asian Development 

Bank, Philippines, p.16. 
55  Strengthening Economic Legal Infrastructure in APEC, p.8.
56  Corporate Governance Guidelines for State Enterprises, 2019, s.2 (2.1).
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recent times, and its importance has been highlighted around the world. 
There are different models of corporate governance like:57

a) Government Financial Model;

b) Governance Model of Contracts.

While these models may be irrelevant and theoretical, we however cannot 
deny that corporate governance is a critical component of legal infrastructure. 
Good corporate governance is very essential for the whole economy and 
is fundamental to efficient allocation of resources and capital and ensures 
that an economy uses the resources more productively for the welfare of 
the people. In this matter, in recent years, corporate collapse58 revealed 
questionable financial disclosures highlighting the weakness in corporate 
governance practices even in the most developed countries. It shows the 
need for a regular review of the corporate governance practices and focus on 
areas of attention, including, weak transparency and inadequate accounting 
standards and disclosure requirements and lack of oversight.59

The Competition Policy

Competition in a market place is founded on a value system that strives 
to respect freedom of individual choices, prevent concentration of power, 
decentralize decision-making, adhere to the rule of law, promote market 
self-regulation and market dynamism and promote fair trading practices 
in the market.60 Competition is essential for productive allocation of 
resources, ensure innovation and promote consumer welfare. In Bhutan, the 
Competition Policy 2020 ensures that it promote a market-based economy 
driven by fair and healthy competition, and prevent [monopoly] and sustain 

57  Alfonso, M., & Castrillón, G. (2021). The Concept of Corporate Governance, Argentina. 
Retrieved from THE CONCEPT OF CORPORATE GOVERNANCE (redalyc.org) 
(Accessed on 18 October 2021). 

58  The corporate collapse in 2002 in Europe and other countries.
59  Strengthening Economic Legal Infrastructure in APEC, p.21.
60  National Competition Policy 2020. Ministry of Economic Affairs, Royal Government 

of Bhutan.
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competition to enhance efficiency, innovation, and maximize consumer 
welfare; and promote market self-regulation and dynamism in the country. 
It is said that Competition Laws as enshrined in the Constitution of Bhutan61 
which the Parliament shall not enact laws that allow monopoly except to 
safeguard national security. Bhutan has enacted Consumer Protection Act 
of Bhutan, 2012 and Economic Development Policy 2016, which are two 
competition laws in the country. The competition laws represent a critical 
priority in the economic legal infrastructure; and it should be applied 
with anti- competition behaviour and strict competition policies so that it 
influences entry, exit and competition.62

In other countries, they have legislations like the Trade Practices Act, Anti- 
Monopoly Law, and other legislations to enable competition, and business 
actions. To ensure that the laws are functional, they invests considerable 
resources in strengthening the regulatory, analytical and enforcement 
capacities of relevant agencies including training judges on enforcement 
and compliance of competition law, initiating dialogues between 
government officials and public on competition law.63 In Bhutan, these 
legal infrastructures are [yet] to be thought, analyzed and initiated. Judicial 
trainings should be a step-by-step process and each year, it should ascend 
towards higher judicial goals, education and knowledge.64  As reflected 
in the Policy, there should be Competition Advocacy, proper market and 
price regulations, assessment of the Competition Policy, and institutional 
arrangements to promote competitiveness, and fair pricing [amongst] 
others so that, Bhutan promotes the approach of “value for money” in which 
business transactions are equitable, fair and produce value-based results.

61  The Constitution of the Kingdom of Bhutan, Art. 14 (16).
62  Strengthening Economic Legal Infrastructure in APEC, p.28.
63  Ibid.,p. 29.
64  Judicial Education in Bhutan should be oriented towards scientific analysis of the laws 

and legal and judicial education should foster and help the [overall] development and 
achievement of the judicial goals and capture national and higher aspirations, goals 
and ambitions. This will help to exhibit professional as we as progressive touch to 
legal, judicial and community legal education in the country.



107

Unless, such legal including economic infrastructures are established and 
efforts are made in building capacity and skills of individuals, institutions 
and agencies in developing and applying commercial, corporate and 
competition law,65 we [may] end up facing the same problem over years 
again. The developments in contracts, corporate law, competition law and 
other [related] laws have made us to rethink on the professional culture, 
bridge scholarship and doctrines and reorganize our legal scholarship to 
address fundamental challenges of our times. It is said that these values 
should be rooted in shared set of insights, concerns, and commitments.66 
Currently, we are influenced by different theories of externalities that affect 
our decision-making. This requires antitrust laws, disciplined market powers, 
and consumer welfare. We need to move from the “basic natural state,”67 
a condition in which “economic development” is always with the state. 
It should move away with professionalization with specialized economic 
functions to a “matured natural state”68 with a degree of specialization and 
professionalization. We can recall the important need for grit, curiosity and 
character, even for robust corporate and competitive culture.

With high tech corporate clients, the failure to provide legal services to adapt 
to changing customer demands has two causes.69 It is the “near monopoly” 
of the public sector in producing legal rules and self-regulation of entry 
and practice in the legal profession. It also states that one of the “start 

65  Ibid.
66  Rahman, S. et al. (2020). Building a Law-and-Political-Economy Framework: Beyond 

the Twentieth-Century Synthesis, The Yale Law Journal, p.1784.
67  Weingast, R. B. (2008). Why Developing Countries Prove So Resistant to the Rule of 

Law, Hoover Institution, p.5. 
68  The concept of matured natural states refers to the specialization a country undertakes 

to develop its economy, professionalize its services and empower the private sector 
development. In parallel with private organizations is a system of private law and 
contract enforcement that supports these organizations. Matured natural states are 
more resilient to changing circumstances.

69  Noll, G. R. (2012). Impediments to Innovation in Legal Infrastructure, A Journal of 
Law and Policy, 8 (1), Stanford University, p.61. 
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of innovation” is the appropriability,70 knowledge base, and organizational 
readiness.  One of the important factor that guide an innovative mindset 
and promote innovative culture of governance and development is the 
knowledge base, in which the information and know-how is available for 
creating innovations. It states that there shall be innovations in legal services, 
which should be assisted by technology and modern technical expertise to 
ensure that we are contemporary, innovative and adaptive in the field of 
legal science and use of science in law. 

One of the important aspects of legal infrastructure is the presence of laws 
and adequate legal responses that is tailored to meet particular demands. 
Having legal provisions and [amending] them as and when required is seen, 
in today’s context as one of the important branch of legal infrastructure.71 
It can be studied that [having] an adequate legal tools to strengthen the 
government’s arsenal and ensure the “necessary means” to allocate resources 
and use highly specific legal levers to ensure a “systematic” legal approach is 
a critical arsenal of the legal infrastructure. 

The Judicial Role 

The legal infrastructure has two elements, which includes both substantive 
and procedural elements. The substantive element of the legal infrastructure 
includes property and contract rights, individual economic freedoms, and 
civil rights. However, its procedural elements include the resources and 
institutions for enforcing rights and resolving disputes. These include not 
only public sector institutions, such as courts and administrative forums 
within local, regional, or national agencies, but also private and non-
governmental institutions that help address disputes.72 The Judiciary of 

70  Appropriability means in which the innovator can benefit himself from the 
innovation.

71  Kim, J. B. (2020). South Korea Has the Legal Infrastructure to Fight Pandemics: The 
US Doesn’t, Global Asia, 15 (1), p. 106.

72  Bingham, et al. (2014). Judicial Independence and Legal Infrastructure: Essential 
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Bhutan is a key institution in the Rule of Law and economic development 
of the country. The Constitution of Bhutan mandates the Judiciary to 
safeguard, uphold and administer Justice fairly and independently, without 
fear, favour, or undue delay in accordance with Rule of Law to inspire trust 
and confidence and enhance access to Justice.73 In this constitutional sense, 
fairness, independence and absence of fear are very essential component of 
a strong Judiciary. It exhibits judicial competence, and becomes a backbone 
to national development and development of legal infrastructure in the 
country. An independent and strong Judiciary is paramount to shape the 
legal culture of the nation, and be a tool in ensuring good governance, 
accountability and engenders highly efficient resolution of disputes.74  Not 
only should the Judiciary resolve the cases, but also create organic, self-
regulated and a balanced system which is seen as fair, useful, functional and 
economically efficient.75 

His Majesty the King has profoundly stated that:76

Rule of law involves fair administration of justice and non-
arbitrary exercise of power by those in authority and the 
undisputed regard and compliance of the laws by the people.

Accountability and “judicial accountability” has become a point of analysis 
and now deserves a better treatment. In a democratic community, in 
which institutions and government are expected to operate with integrity 
and efficiency, “consumer oriented or responsive” model ensures a balance 
between accountability and independence. This model reflects the ideals 

Partners for Economic Development: Participatory Governance in South Korea: Legal 
Infrastructure, Economic Development, and Dispute Resolution, Pacific McGeorge 
Global Business & Development Law Journal, India University.

73  The Constitution of the Kingdom of Bhutan, Art. 21 (1).
74  Dam, W. K. (2006). The Judiciary and Economic Development, University of Chicago 

Law School, Coase-Sandor Institute for Law and Economics, p. 6. 
75  Bingham, et al. (2014). Judicial Independence and Legal Infrastructure: Essential 

Partners for Economic Development.
76  Annual Report. (2016). The Judiciary of the Kingdom of Bhutan, p.1. 
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of a democratic system and ensures that an accountable and responsive 
system exists.77 In such matters, the Judiciary is entrusted with an immense 
responsibility to interpret, and “set a strong judicial precedent”- that may 
set a respectable standard of judicial practice and decisions- which should 
be followed as an example by courts and entities outside the jurisdictions 
of Bhutan. The Constitution designates the Supreme Court as the guardian 
of the Constitution and the final authority on its interpretation because its 
rulings protect the rights and liberties guaranteed by the Constitution and 
set up and enforce statutory rulings.78

Courts are therefore expected to interpret the Constitution and the laws in 
a way that gives practical expression to the thrust of the Constitution and 
instill trust of the public and the international community.79  Contract 
drafting and negotiations, although not part of the [everyday] judicial 
tasks, is becoming a very relevant judicial oversight task.  Today, there are 
over two hundred lawyers working as private practitioners; and the other 
party makes most international contracts and not Bhutanese where leaders 
had merely signed on it without gauging the consequences.80  This [poses] 
a serious legal problem in the country and no one can be complacent about 
the issue. It requires collaboration and intervention of legal experts and 
facilitation to ensure that all agreements and contracts are drafted in a 
sound manner so that Bhutanese legal infrastructure is both sound and 
adequate. 

77  Judicial Commission of New South Wales. (2011). The Role of the Judge: A collection 
of papers from the National Judicial Orientation Programme, Sydney, Australia.

78  Wangchuk, T. (n.d.) Constitutionalism, Rule of Law & Democracy, Supreme Court of 
Bhutan, Thimphu. 

79  Mogoeng, M. (2013). Judicial Role in Interpreting the Constitutions and Laws: 
Impacts on Public and International Confidence and Implications for Developing Judicial 
Capabilities, Singapore, p.4.

80  Tshering, S. (2021, October 16). Too many contractual documents, too few experts, 
Kuensel. Retrieved from Too many contractual documents, too few experts | Kuensel 
Online,
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The Judiciary of Bhutan is the final interpreter of the laws and also has the 
requisite legal and judicial expertise, within the eyes of the laws and the 
legal frameworks, in which things [should] be expecting to go. Getting the 
directions and advice of the Royal Courts of Justice is prerequisite to ensure 
that agreements and contracts are legally sound, and right; and the terms 
and conditions and animus contrahendi is clear, objective and not contra 
to our national interest, goals and financial benefits. The contracts and 
agreements should specify [even] the smallest things so that it is clearer, and 
we gain the favour of the contract. This is what contract drafters called as 
“strategic behaviour.” It is important for the Judges to see that the contracts 
are premised on the notion that an independent, professional form of legal 
reasoning should be instrumentally focused on delivering particular social, 
economic or political outcomes a nation desires.

A well-prepared and robust Judiciary is fundamental to the rule of law. 
Ensuring that the Judiciary can handle complex cases, which is of national 
importance is a fundamental aspect of any rule of law system. For that reason, 
specialized judicial education and training are critical to guaranteeing the 
efficiency and quality of court processes. Training can act as an essential 
conduit for the introduction of new laws, methods and practices to the 
Judiciary. The Judiciary must liaison between different agencies- and all 
agencies, which are entering into contracts, of national importance, both 
nationally and internationally [must] coordinate to consult important 
Justice Sector Institutions, including the Judiciary. This [may] seem a 
contravention to the independence to different institutions, however, the 
national interests are paramount and no institutions for that matter, should 
exhibit the need for institutional isolation, when the stakes are high and 
nationally relevant.   

Inter - Agency Coordination

It can be premised that the “golden yoke” although it is made of gold and 
invaluable may be very heavy once it is on the “neck” and we may invariably 
forget it as gold, but throw it away from us. It can be rightly deciphered and 
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learnt that following are the qualities of an agreement:81

a) He must keep all points and reasons in mind.

b) He should remove doubts and confusions promptly.

Moreover, it also states that one aspect of the qualities of affection 
is to consult a learned and unbiased people.82 In this matter, inter and 
intra- agency collaboration and discussion are an important factor in 
determining the legal infrastructure and build a strong legal acumen and 
legal conscience in the country. In Bhutan, our experiences and expertise 
are compartmentalized and there is hardly any mechanism how experiences 
and expertise are shared and collaborated.  This institutional fragmentation 
of ideas, be it of the law or others, may be prejudicial to the sustainable use 
and channelization of ideas, experiences and knowledge in the long run. If 
the issue is of [any] national interests, there should be a coordinating agency, 
mostly the agency interested should coordinate to liaise and create a forum 
for productive consultation, deliberations, and analysis.  This is going to 
iron out the creases, which is left unattended by the institutions as two 
“eyes” are more important than one and three eyes, in Buddhist philosophy 
constitutes the wisdom eye concept.  These institutional collaboration 
and oversight will deeply enhance and leverage good legal infrastructure, 
including making of wise and legally sound contracts, and avoid “head 
scratching” moments in the end. Collaboration is not a task and it is an 
institutional recognition of caliber, upholding of our mutual values and 
more importantly, it is the dignity-based contract making practices and 
reinforcing our national values in restructuring our legal and institutional 
infrastructures. The dignity of the nation is more paramount than any 
institution, individual or an entity.

81  French, R.R. (2002). The Golden Yoke: The Legal Cosmology of Buddhist Tibet, p. 
277.

82  Ibid.
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Conclusion

Bhutan has always treaded our development path with caution and with acute 
development paradigm analysis. The values of Gross National Happiness has 
always helped to usher a nation developing with human values through the 
acquisition of attributes of flawless and resilient nation building approaches. 
The legal infrastructures in Bhutan had been restructured and more laws 
have come in place to safeguard the interests of the nation and fulfill the 
aspirations of the people. Our laws reflects our national values; and echoes 
the future times, in which Bhutan intend to tread, thus marking a distinct 
legal and socio-legal approach to development of legal infrastructures in 
the country. The distinction of our development beliefs and philosophies, 
including our laws, presents a unique development stratagem to the outside 
world. While men make laws, so does the law become an instrument of 
men and clear legal conscience is a necessary contemporary tool to usher 
a nation built on sound and indestructible legal values- that marks a new 
threshold for Bhutan’s image as a developing country. 
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Access to Justice: A Review on the Requirement for 
Additional Benches1

Introduction

Access to Justice is sacred “legal opportunity” and it is one of the fundamental 
legal principles, which forms the basis of governance and Justice in any 
country.  Under Article 1 (9) of the Constitution, it is explicitly specified 
that the Constitution is the organic law, and [that] every law bring about 
happiness and promote the ideals of Gross National Happiness. For this 
reason, laws must ensure a “harmonious equity” between the State and 
the citizens, and promote the values of social welfare and Justice. The 
speech of the laws are [mostly] spoken through the judicial decisions. In 
a Democratic Constitutional Monarchy like ours, it is a necessary condition 
of the nation that the institutions for the administration of Justice must 
be founded on paths that protects the social order, peace, harmony and 
Justice is based on the tenets of Gross National Happiness. In doing so, the 
Judiciary is juridically structured as Dungkhag Court, Dzongkhag Court, 
High Court, and the Supreme Court as provided under section 8, 9, 10, 11, 
and 12 of the Civil and Criminal Procedure Code (CCPC) of Bhutan, 2001. 
Although Access to Justice remains substantially unquestionable, the dignity 
of the judicial system is measured through the effective and contextualized 
settlement of disputes that principally arises at the grassroot levels.  

The Dungkhag Court is the lowest Court in Bhutan. It was first established in 
1978 in Bangtar, Samdrup Jongkhar. Twenty-nine years later, His Majesty 
the Fourth Druk Gyalpo Jigme Singye Wangchuck on December 17, 2007 
commanded to establish twelve other Dungkhag Courts. Since then, the 
then Chief Justice of Bhutan Lyonpo Sonam Tobgye, the then Chairperson of 
the Drafting Committee of the Constitution of Bhutan, issued Order No. CJ-
1661 dated December 18, 2007 bringing Justice to people. The Dungkhag 

1  Contributed by Jangchu Dorji. 
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Court exercises its original jurisdiction in every case including territorial 
jurisdiction and original jurisdiction in the area covered by its jurisdiction. 
With the expanding development needs of the country, it can be inferred 
that the establishment of additional Benches in [those] Dzongkhag Courts 
where there is none is a necessity. This is due to reasons of increasing cases 
in the country. For instance, the Office of the Attorney General prosecuted 
437 cases in 2013, 422 in 2014, 468 in 2015, 1362 in 2015, and 1348 
in 2017. These cases are inclusive of cases received from Anti-Corruption 
Commission (ACC), Royal Bhutan Police (RBP) and other government 
agencies. The increasing trend of the criminal case records are also evident 
from the Royal Bhutan Police’s Statistical Year of Book 2018. A total of 2055 
criminal incidents were recorded in 2015, 2093 in 2016, 4081 in 2017 and 
4310 in 2018. This shows, that every year, criminal offences in Bhutan are 
on increase.

To look down deeper into the national statistics on the number of cases 
registered in the courts, there is an increasing trend of cases received in 
Paro, Punakha, Thimphu, Tsirang and Wangduephodrang among others. 
For instance, Paro recorded 151 in 2016, 210 in 2017 and 2018 in 2018; 
while Punakha recorded 53 in 2016, 160 in 2017 and 217 in 2018. In 
the same way, Thimphu recorded 921 in 2016, 2409 in 2017 and 2395 
in 2018; Tsirang recorded 17 in 2016, 23 in 2017 and 101 in 2018; and 
Wangduephodrang recorded 109 in 2016, 144 in 2017 and 224 in 2018. 

The Office of the Attorney General (OAG) prosecuted 78, 82 and 121 cases 
in Paro Dzongkhag Court in 2017, 2018 and 2019 respectively. Further, the 
OAG prosecuted 16, 45 and 53 cases in 2017, 2018 and 2019 before the 
Punakha Dzongkhag Court respectively. The Office also prosecuted 25, 326 
and 298 cases before the Thimphu Dzongkhag Courts in 2017, 2018 and 
2019 respectively. All this data clearly indicate that the number of cases 
are on rise, and that the Courts are facing continual constraints of human 
resource and capacity due to lack of additional Benches. Hence, Access to 
Justice has become a question of fact, and that the role of the Judiciary as the 
central administrator of Justice and upholder of the rule of law has reached 
its institutional human capacity crossroads. 

Courts and Access to Justice
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Hypothesis

The Judiciary has played a very seminal role in affirming basic individual 
rights of every Bhutanese citizen. The Judiciary and the Justice Sector 
Institutions help the orderly functioning of the democratic institutions 
and gearshifts the powers of various administrative machineries. It is also 
even more important in carrying out more onerous responsibilities. In 
fact, it is the institution of Judiciary and the governmental structure that 
has accountably played a pivotal role in ensuring those individual rights. 
However, the people, particularly the ones living and sustaining at the grass 
root level, have failed to receive cheap and expeditious Justice, particularly 
by those living in the rural parts of the country. 

What would worsen, as the country develops, is the ability to reach to the 
grassroots level and enhance their Access to Justice particularly on questions 
arising out of accessibility to judicial services. Since the independence of 
the Judiciary is sine qua non in a democratic polity, providing timely and 
easy access to the judicial services is pivotal.  Even the rule of law principally 
requires that the Justice must be dispensed impartially and promptly. There 
is also an increasing trend of criminal case records, besides flooding of 
civil matters, across the nation which begin to overburden and inhibit the 
judicial officials in discharging their duties in a prompt and expeditious 
manner. As a result, there is an increasing trend of pending cases in every 
Dzongkhag Court where there is no additional Bench[es]. Hence, it is the 
need of the time to establish additional Bench[es] wherever necessary.

Legal framework

The Judiciary, as provided under Article 21(1) of the Constitution of the 
Kingdom of Bhutan states that the Judiciary shall, among others, administer 
Justice without delay in accordance with the Rule of Law. Under Article 
21(2), the Constitution embodies that there shall be Dungkhag Court as may 
be established from time to time by the Druk Gyalpo on the recommendation 
of the National Judicial Commission (NJC). The members of the NJC 
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include the Hon. Chief Justice of Bhutan as the Chairperson, the senior 
most Drangpon of the Supreme Court, the Chairperson of the Legislative 
Committee (NJC) of the National Assembly and the Attorney General under 
section 7 of the Judicial Service Act of Bhutan (JSAB) 2007. Here, the NJC 
is bound to critically research the need to establish additional Benches or 
Court[s], and the Tribunals as specified under section 12 of the JSAB 2007. 
Further, these provisions does not bar the NJC from recommending the 
establishment of additional sub-divisional Benches in those Dzongkhags 
where there is no sub-divisional Courts or where the Courts are overburdened. 
Therefore, the Research Paper is intended to provide some insights into the 
need for establishing additional Benches, particularly in those Dzongkhags 
where there is none or where the caseloads are high.

Methodology

This is a Mixed Mode Research focusing more on the qualitative methods. 
Since the establishment of additional Courts needs to be recommended 
by the NJC and the requirements are also felt across all the Courts, the 
questions were framed to examine the current experiences of the Judges in 
the Dzongkhag and Dungkhag Courts. In addition, the respondent[s] include 
Government legal professionals and Defence Counsels.  The respondents 
are varied to enrich the information and provide a qualitative data on 
the matter to enhance Access to Justice and expedite our Justice services. 
Questionnaires were framed and responses were solicited through social 
media platforms like the Facebook, WhatsApp, and Telegram in addition 
to personal telephonic calls and emails. The respondents included but not 
limited to Justices, Drangpons of the Dzongkhag Courts, Drangpons of the 
Dungkhag Courts and legal professionals working in the government and 
the private sector.  The key findings have been used as one of the most 
pivotal tools, to support the necessary requirement to establish additional 
Benches in the country.
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1. Additional Benches “should not” be established

The Dungkhag Courts are established and are functioning as mandated by the 
Constitution of Bhutan, the Judicial Service Act, 2007 and as empowered by 
CCPC of Bhutan, 2001. The Judiciary functions in accordance with Article 
21 of the Constitution of Bhutan based on the fundamental teachings of 
Buddhism, and addresses both secular and temporal legal requirements.  It 
is bestowed with paramount duties to ensure that falsehood does not triumph 
over truth, that injustice does not eclipse Justice. It must also protect the weak 
from strong, powerless from the powerful, and wrongdoings from others.  
To ensure this, a four-tiered system of Courts are established as provided 
under section 8, 9, 10, 11 and 12 of the CCPC as:

i. The Supreme Court of Bhutan as the Court of Record 
and the Highest Court of Justice;

ii. The High Court of Bhutan;

iii. The Dzongkhag Court; and

iv. The Dungkhag Court. 

These tiered system of the Courts has been systematically established and 
provides a forum for an effective and expeditious Justice services with 
highest standards of Justice and judicial services. Therefore, no additional 
Bench should be established on reasons mentioned here under:

I. Delivery of Justice is timely across all Courts 

As provided under section 81(2) of the CCPC, the Court conducts 
Preliminary Hearing[s] within 10 days of the registration in criminal cases 
as per section 81(2)a of the CCPC and 108 days of registration in civil 
cases as per section 81(2)(b). As per section 191(1)(b) of the CCPC, the 
investigation by the Royal Bhutan Police (RBP) must be completed within 
108 days, which involves heinous crime[s], and 49 days in accordance with 
section 191(1)(a) for other cases provided that there exists an adequate 
ground for doing so.
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Similarly, an ex-parte attachment hearing must be conducted within 49 
days from the date of the Order under section 61(1).  Here, I am principally 
pointing out some procedural legal aspects that limit the durations of the 
investigation or such other hearings. While there may be an increasing 
trend of cases across the country, the increase is not alarmingly high. The 
underlying fact is that there are expressions of “the need to do more” 
without undue delay. As I initiated this Research Paper, I have met several 
litigants, both in person and through online platforms, ranging from the 
policy makers to the farmers living in the rural pockets of the country. 
It was studied that their matter of concern was only in the pendency of 
the trial and the time taken to get their grievances addressed, and nothing 
more. 

II. Population and Court System

The projected population of Bhutan today stands at 809, 397 amongst 
whom 418,760 were male and 390,637 were female as per the Statistical 
Yearbook of Bhutan 2017. The estimated population of Bhutan stood at 692, 
895 in 2017 among which 231, 805 lived in the urban areas while 461, 
090 lived in the rural areas. Today, there are fifteen Dungkhag Courts, 20 
Dzongkhag Courts, one High Court of Bhutan within which a Larger Bench 
[now no more] and the Supreme Court of Bhutan in place. The ratio of the 
number of Courts to the population stands at 1:24,500. This means there is 
a Court for every 24,500 Bhutanese, which indicates that the infrastructure 
is sufficient enough to cater to the legal needs in the society. This ratio is 
calculated excluding the High Court of Bhutan and the Supreme Court of 
Bhutan. 

III. Specialized National and International Agencies 

Many specialized national and international agencies are established 
in Bhutan and they have been critical components of growth in the 
country. They play as important contributors strengthening the Justice 
Service Institutions. Further, various specialized administrative tribunals in 
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the line Ministries and agencies are established to recognize and address 
the underlying specific requirements of the nation, including relevant 
institutional and Justice Service reforms. With these specialized tribunals, 
which address specific issues, the role of the Court [can] be lightened. 
This is also evident from the mediation of civil matters including 1817 
matrimonial disputes, 1183 land related disputes, 340 child-maintenance 
related disputes and 1145 miscellaneous disputes carried out by local leaders 
which otherwise would have been a direct burden on the Court. 

IV. Weak Economy and Unemployment

Based on the key macroeconomic indicators, the total government budget 
(revenue and grants) for the Fiscal Year 2018-2019 was Nu. 42,949.1 
million. Of this, the government spent Nu. 46,724.9 Million, out of which 
Nu.29, 105.5 million was incurred for Current Expenditure[s]. Therefore, 
the overall balance of Gross Domestic Product (GDP) remained at -2.0%, a 
negative growth in the economy. If this trend continues, and to make the 
matter worse, the COVID-19 pandemic in 2020-2021 has directly impacted 
the economy and the successive decline in the hydro-electric production 
and public investment over the past four years, indicates that there will be 
slippage in economic growth. The trend is even more worrisome owing to 
an increasing expenditure[s] on goods and services, receding investment 
and stagnant income growth, increasing food price pressures and rising 
prices of non-tradable items, and increasing unemployment levels. For time 
being, establishing additional Benches may incur huge costs.

V. Digitalization of  the Court System and Justice Sector 
Institutions

Realizing the importance of digitalization, owing to its benefit in cost 
and efficiency, the Justice Sector Institutions has been pioneering the 
implementation of various Plan[s] including digitalization of Justice 
Services. The main advantages of digitalization include, but not exhaustive, 
increased productivity, safe and secured information and data. Hence the 
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Justice Service Institutions, after putting the citizen’s requirement at heart, 
has laid down a broad spectrum of reforms designed to modernize the 
judicial system. It has largely cured the work duplication[s], prevented 
workflow repetition[s] and eased the cost burden of the profession, thereby 
offering improvements across myriad judicial service areas. The Bhutanese 
legal system, accordingly, prioritized a digital transformation to harness 
the growing power of technology as envisioned by His Majesty the King. 
Establishing an additional Bench[es] would jeopardize the whole purpose 
of digitalization.

VI. Functions of Sub-Divisional Judge and Due Process of Law

The lowest Court, Dungkhag Court which is presided over by a Dungkhag 
Drangpon as provided under section 12 of the CCPC, has all the powers 
to adjudicate both petty and felony cases. It has its original jurisdiction, as 
provided under section 26 of the CCPC, which extends to all cases where 
territorial jurisdiction exists and the original jurisdiction of the High Court 
and Dzongkhag Court does not apply. Thus, so far, they have been effectively 
catering the requisite judicial services without undue delay. In addition, the 
additional sitting Judge in Dzongkhag where there is an additional Bench 
has lesser roles.   

2. Establishing an “Additional Bench” is a Must

Although it is reported that one of the strengths in the Justice Sector 
Institutions is the “easy access to courts” and timely delivery of Justice, there 
[may] lie a widened gap since the institutions are often and simply seen 
as being “substantially accessible.” The fact, however, remains different. 
Further, people perceive these institutions as “unapproachable.” Accordingly, 
appropriate judicial reforms are both timely and necessary to enhance Access 
to Justice and provide equitable judicial services. One such reform is the 
establishment of Additional Bench[es]. 
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During the 113th National Day Celebrations at Punakha, His Majesty the 
King highlighted in His Royal Kasho, amongst many others, the need for 
[an] enabling legislation to unleash the full potential and serve our people 
better. Similarly, His Majesty the King during the 75th Royal Bhutan Army’s 
Recruits Attestation Parade in Tencholing, Wangdue Phodrang, further 
reiterated the pivotal aspect of multiple dimensions of security including 
the legal security. Hence, establishment of an Additional Bench is mandatory 
and timely for reasons mentioned below. 

I. Legal and Policy Framework Justification

Building the resilience and coping capacity of the poorest and weaker 
sections of the society will require a fundamental reappraisal of poverty 
reduction strategies, backed by a commitment to enhanced equity in tackling 
social disparities. Adaptation policies are likely to be more successful and 
responsive to the needs of the poor when the voices of the poor are heard and 
used to identity priorities and shape the design of policies.2  An accountable 
and responsive government and the empowerment of people through a 
project-based institutional structure would increase the efficiency and 
promote opportunities for innovation.  Even under the National Key Result 
Area (NKRA) 12, the Justice Sector Institutions, wherein Judiciary is one of 
the pivotal players, has plans to focus on strengthening decentralization, 
chiefly based on key Performance Indicator 13.5 which deals with people’s 
enjoyment of rights as provided under Article 7 of the Constitution. 

Similarly, under the NKRA 16, the Justice Sector Institutions is determined 
in ensuring procedural Justice and enhancing citizen’s awareness of the 
laws and procedures through implementation of Institutional Action Plans. 
This is all about promoting the rule of law and Justice System that allows 
every citizen to pursue and realize individual and national visions through 
strong legal infrastructures and institutions. The Sustainable Development 

2  Policy and Governance, climate change vulnerability of mountain ecosystems in the 
eastern Himalayas. p.74
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Goal (SDG) 16 embodies on providing Access to Justice for all and build an 
effective, accountable and inclusive development paradigm which has equal 
footings with the Judiciary of Bhutan’s mission and policies in making judicial 
processes responsive, effective, faster, better and easier through continuous 
reforms and management principles among others.  Considerations must 
be given to promote accessibility to communities, who faces difficulties in 
accessing Justice. People residing in remote communities are inhibited from 
Access to Justice due to distance.  

Of five goals in the Justice Sector Institutions, the fourth one is that the 
“justice sector services are accessible and inclusive.” In ensuring such 
accessibility to every citizen, physical infrastructure development, especially 
a structured Court, is an important element in providing Justice services. 
Such infrastructure development will not only amplify the Justice response 
at the grassroot level, but also broaden the social perceptiveness towards 
the Justice Delivery Systems. Further, such infrastructure development will 
match the best need[s] of the poor in rural pockets of the society since 
it is legally unsustainable to condone inaccessibility particularly when a 
petitioner is poor and economically backward.  

II. Access to Justice 

Courts are located in all the Dzongkhags. Principally, persons who are 
physically unable to travel to  the Court can send a legal representative, 
family member, or other representative[s] to the Court as provided under 
section 148 of CCPC. In doing so, there is a need to reconsider and balance 
of what is required between the “well to do” and the “poor sections” of the 
society. Presence of a Court for every 24,500 Bhutanese does not necessarily 
represent the Access to Justice and judicial accessibility. The caveat remains 
that this may perpetrate injustice. In this line, let me give an example of 
an attachment of property under section 59 and 60 of the CCPC regarding 
jurisdiction of the Court to attach the property. Under section 59(1), 
the tangible property shall be attained through attachment and intangible 
property by garnishment. In doing so, the juristic Court, where there is no 
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additional Bench and with just one Judge, is overburdened in carrying out 
the judicial functions in the Courtroom and at the same time in attaching and 
disposing of those attached or garnished properties to enable enforcement 
of Judgment at some locations. 

The attachment procedure is even more tasking as provided under section 
60(1) and 60(3) of the CCPC 2001, which is also provided under section 
103 and 107 of the Anti-Corruption Act (ACA) of Bhutan, 2011 that 
specifically mentions that no person executing process of attachment or 
seizure of moveable property shall enter any dwelling place seven anti-
meridiem and five post-meridiem. This is also provided under section 101(1) 
of the ACA 2011. The arrested person shall then be heard and produced 
within 24 hours of arrest exclusive of the time necessary for the journey, 
the place of arrest and the government holidays, habeas corpus, with or 
without warrant under section 188(1) of the CCPC. Therefore, a single 
Judge is impeded to conduct expeditious hearings under section 75 (a) of 
the CCPC and also make field visits based on facts and circumstances of 
the case. If there is an additional Bench, except as otherwise provided under 
section 75(b) and 76 (1) (a-l), there shall be no legal basis to cause undue 
delay in the administration of Justice. The current scenario, in [almost] all 
the Dzongkhags where there are no additional Bench[es], the litigants are 
required to wait long hours outside the Court premises.  

The underlying fact remains that the Courts either summons the litigants as 
early as 9:00 a.m. in the morning or makes them wait until 4:00 p.m. in the 
evening or sometimes even after the office hours. In the worst-case scenario, 
the disputants are bitterly sent back home to attend the hearing[s] on the 
next day, which otherwise was fixed on the day they were summoned. Such 
an inept judicial scenario is causing even more injustice to the hard up 
litigants who are already depressed, and even does not have the “means” 
to meet the expenses for a meal or defray their travel costs. In the process, 
these litigant[s] are indirectly harassed by the very institution who is, in 
principle, legally bound to provide Justice. As a result, the very intent of the 
judicial process to deliver timely Justice remain defeated. 
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III. Awareness to public must be accelerated 

The Bhutanese legal community has been in the forefront of relentless 
criticism[s] in recent times. One such public criticism has been on the 
“uniform application” of section 410 (criminal nuisance) and 448 (breach of 
public order and tranquility) under the Penal Code of Bhutan (PCB) 2004.3 
Section 2 of the CCPC guarantees the judicial independence from Legislature 
and Executive. The appellate Courts including the Supreme Court and the 
High Court have jurisdiction over the lower Court’s judgments. However, 
not all Dzongkhag Courts are appellate Courts particularly, in Dzongkhags 
like Bumthang, Gasa, Punakha, Tsirang, Trongsa, Wangduephodrang, 
Lhuntse, and Pema Gatshel thereby causing difference in the hierarchy of 
Courts in the country. One reason that invites public criticism is due to 
the fact that there are insufficient Benches in these Dzongkhags.  In some 
aspects, Judges are involved in legal education programs, in addition to the 
scheduled hearings.

IV. Timeliness and Accountability 

Similarly, timeliness and accountability are two important aspects of 
modern judicial prudence.  In many aspects, the Judge has the authority 
to order the defaulting party to compensate the attending party at the rate 
prescribed under minimum wage as provided under section 98, and to the 
witness as per section 42, of the CCPC. However, there is no provision 
where the Court is duty bound to compensate the attending party when the 
Court has failed to conduct a hearing on the day when the parties have been 
summoned. Absence of Judge in such scenario is an adjournment sine die 
causing unwarranted adjournment which is not in accordance with CCPC.

When the Judge is on official visits, meetings, seminars, and resourcing a 
training, it also causes undue delays in the judicial process; and these needs 
to be reconsidered, by establishing  an Additional Bench thereunder. 

3  (2021, January 19). Uniform application of laws necessary. Kuensel.  
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Graph 1: Response of the Judges on Adjournment of Hearing

On enquiry, if the absence of the Judge led to adjournment any hearing, 
71.4% responded that it apparently happened while 21.4% denied. 
However, 7.1% stated that they had to avoid conflict between travels and 
hearing schedule[s]. In contrast, only 34.8% lawyers stated that the hearing 
schedule had to be either cancelled or rescheduled due to their absence. 

V. Population and Justification

The population of Bhutan stands at 809,397 amongst whom 418,760 are 
male and 390,637 are female   as per the Statistical yearbook of Bhutan 
2017. Of these, 66.5% resides in rural areas and contributes to 93% of 
the country’s Multidimensional Poverty Index (MPI) in the rural areas. The 
principal components of MPI are social services, rural development and 
income generation activities. And, the establishment of Additional Benches 
can be an indicator of improved social services and rural development. 
Haa Dzongkhag contributes to 1.59% of the total population out of which 
the MPI stands at 0.045, the highest from all the Dzongkhags. Similarly, 
Trashiyangtse, which does not have an Additional Bench shares 2.2% 
of the Bhutanese population and contributes 0.032 MPI followed by 
Tsirang Dzongkhag which also lacks an Additional Bench, at 0.034 MPI.  
This has largely affected the accessibility of Justice and hence requires to 
continuously invest in uplifting the morale there particularly targeting the 
poor households in order to eradicate the multi-dimensional poverty. 
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In addition, the marginalized population groups in Hindu-Kush Himalaya 
(HKH), of which Bhutan is a part of it, are located in remote locations 
and are faced with challenges related to livelihood and diversification. 
Further, access to improved technology and productive inputs are pivotal 
to ensure sustainable livelihoods thereunder. It has been established that 
members residing in these areas slowly begin to visit line departments, after 
establishing various facilitation centres, which may include establishment of 
an Additional Bench, putting forth their claim to various welfare programs.

VI. Expenditure 

Based on the key Macroeconomic Indicators, the total government budget 
[revenue and grants] for the Fiscal Year 2018-2019 was Nu. 42,949.1 
million. Of this, the government spent Nu. 46,724.9 million, out of which 
Nu.29,105.5 million was incurred for Current Expenditure. Therefore, the 
overall balance of GDP remained at -2.0%, a negative growth in economy 
indicating a slippage in economic growth.

Although the economy looks bleak per se, domestic credit has improved 
for the Fiscal Year 2018-2019 due to moderate level of inflation, softening 
of interest rates, depreciation of exchange rates, increased deposit growth, 
increasing usage of digital payment, and policy initiatives to promote saving 
habits. Hence, it contributed to increase money supply [by broad money] 
grew by 5.6 % in the Fiscal Year 2018-2019. 

The government expenditure configuration mattered in securing the long-
term economic growth. Hence, the government has initiated various fiscal 
measures that shall cut carious unnecessary expenditures. One such reform 
is a well-designed and effective public cash management system, revision 
of deposit and lending rates in selected sectors, institutional reforms and 
monetization, and the digital transformation process. The economy of 
Bhutan is for present [seemingly] sound and healthy. This is evident from 
the fact that the Royal Monetary Authority (RMA) of Bhutan handed over 
a highest surplus amounting to Nu. 3.01 billion for the Fiscal Year 2018-
2019 to the Royal Government. 
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Such measures not only lowered the expenditure for the Fiscal Year 2019-
2020 but also helped in fostering a speedy recovery of the economic 
development activities. The Justice Sector Institutions, in addition, has played 
a pivotal role in recovering the slow economic growth through strategic legal 
interventions including restitution of money to state through adjudication 
of judgment, payment of fines and penalties, and other legally sustainable 
manners. The Office of the Attorney General alone, excluding the court fees 
and fines and penalties imposed by the Courts and other tribunals, has 
restituted Nu. 72.73 million to the Government Budget Account in 2019.  
Hence, the Justice Sector Institutions not only provides efficient Justice 
services to the public but also helps in stabilizing and advancing a strong 
and resilient national economy. 

VII. Digital Transformation 

The Bhutanese legal system must prioritize towards digital transformation 
to harness the growing power of technology as envisioned by His Majesty 
the King. With computerization of the Courts since the 1990s and launch 
of the website of the Judiciary on May 20, 2005, it has provided a forum to 
disseminate information and cater an efficient legal process. Development 
of Case Management System (CMS) which is web-based database enabling 
litigants to view the case status; and Case Information System (CIS) as 
Information Technology Tool (IT-Tool) is a modern way of digitizing the 
courts for efficient services. The various Justice Sector Institutions has slowly 
progressed into digitization and has enabled enhanced Justice services to 
the people. It also fostered a professional, accountable and transparent 
administration of Justice. Hence, digitalization has largely cured the work 
duplication[s], eased the cost burden of the profession, and eliminated 
paperwork. The Research, however, found out that the burden of cases in 
the Court are still high as provided below.
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While 30.8% of the Judges feel that they are heavily burdened with the 
cases, 46.2% feel they are fairly burdened. Similarly, 23.4% of the lawyers 
feel that the Judges are heavily burdened with cases and 68.1% feel that the 
Judges are fairly burdened with cases.  

Further, the underlying facts remains that it has rather caused the ill-
equipped citizens who are largely illiterate (41.7% in rural area and 18.3% 
in urban area) to stay abreast of reforms and failed to remain current. Of 
the 76% of the Bhutanese population who are believed to be happy, 19% 
are rural poor and 8% urban poor indicating widespread poor dwellers in 
Bhutan. In addition, the major source of income (40.9%) in rural settings 
is from cereal, fruits, and vegetables, which make up 66.5 percent of the 
entire Bhutanese population. Even from the global perspective, only 4.1 
billion people constituting 53.6 percent of the global population are 
accessible to the Internet as per the Bhutan Telecom Annual Report, 2019. 
Hence, digitization will cause confusion for the litigants and practitioners, 
and a stalled trial particularly for those who are disadvantaged. They lack 
proper access to technology-enabled innovations since they cannot access 
online information or read the print media. Hence, digitization in one way, 
is a barrier to Access to Justice.  

Graph 2: Burden of  case felt by Judges Graph 3: Lawyer’s perception on burden 
of  case with Judges
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VIII. Increasing Trend of Criminal cases received by the Royal 
Bhutan Police (RBP)

i. Number of criminal incidents has sharply increased in almost all the 
Dzongkhags, especially in Dzongkhags where there is no Additional 
Bench, starting 2016 to 2018 as tabulated below.

Dzongkhag
Year

2016 2017 2018
Bumthang 31 35 56
Paro 151 210 208
Punakha 53 160 217
Trongsa 32 31 54
Tsirang 17 23 101
Wangduephodrang 109 144 224

Table 1: Source-Statistical Yearbook, 2018, Royal Bhutan Police.

ii. Number of criminal incidents has sharply increased in almost all 
the divisions starting 2016 to 2018. 

Division Year
2016 2017 2018

Div.I-Paro 166 224 252
Div. II-Punakha 59 165 219
Div.VI-Tsirang 27 40 115
Div. VII-Trongsa 32 31 54
Div.XII-Wangduephodrang 109 144 224

Table 2: Source-Statistical Yearbook, 2018, Royal Bhutan Police.
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iii. The increased number of criminal incident of offences, as 
provided under Penal Code of Bhutan, is provided below:

Criminal Incidents
Year

2016 2018
Assault, battery and related offences 417 1141
Infant, mentally disabled person and incompetent 
person

521 1270

Larceny, robbery, armed robbery and related 
offences

540 1938

Forgery and related offences 43 64
Defamation and related offences 60 89
Treason, terrorism and related offences 2 6
Prostitution and related offences 0 2
Offences against the public welfare 62 96
Offences against public and civic duties 6 16
Offences related to public order and tranquility
Note: The burden of  the court increased exponentially 
with Global Covid-19 pandemic in 2020. 

197 303

Offences related to firearms and weapons 17 38
Narcotic Drugs, Psychotropic Substance and 
Substance Abuse 

316 620

Table 3: Source-Statistical Yearbook, 2018, Royal Bhutan Police.

Therefore, the number of criminal incidents has increased sharply from 
2093 in 2016 to 4310 in 2018. This has burdened the Judges and caused 
delays in providing Access to Justice. 

IX. Increasing trend of Criminal Cases: Anti-Corruption 
Commission (ACC)

Although the Anti-Corruption Commission (ACC) has stepped up its 
interactive sessions and thematic sessions for different target groups, 
majority of the public respondents perceived that corruption is “very 
serious at 9.09% and quite serious at 56.36%” totaling 65.45% perceiving 
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that there is serious corruption in the country.  Similarly, 42.19% of 
service providers and 34.36% of service users reported that corruption has 
increased in the last five years (2015-2019). This is true since the ACC 
has received an increasing corruption complaints over the last three years 
(2017-2019) as provided below:

Year Complaints Received
2017 305
2018 333
2019 396

Table 4: Source- Annual Report 2019, Anti-Corruption Commission.

It may be inferred that the workload of ACC investigation has increased 
over the past three years, which has also heavily burdened the Judiciary 
then.

X. Increasing trend of Prosecution and Litigation - Office of 
the Attorney General (OAG)

Graph 4: Source- Annual Reports of Office of the Attorney General, 20013-
2019.

Year-wise Prosecution carried out by the OAG
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Graph 5: Source-Annual Reports of Office of the Attorney General, 20017-
2019.

It may be inferred that the prosecution and litigation has increased sharply 
from 2013 to 2017, and slightly decreased from 2018 to 2019. However, 
it must be mentioned here that the total defendants involved in most cases 
has increased. In continuance, it must also be inferred that the total cases 
that required enforcement of judgments has largely increased over the past 
few years especially from 2017 to 2019. Hence, the Court’s adjudication 
task has been doubled with an increasing number of cases.

XI. Adjudication of Civil Cases by the Courts

Adjudication of civil disputes involves, but not limited, to matters arising 
out of matrimony, land, inheritance, monetary, irrigation channels 
and walls, drinking water, irrigation, footpath and access road, child 
maintenance and other miscellaneous disputes in the communities. The 
Bhutan National Legal Institute (BNLI) as the training and research arm 
of the Royal Court of Justice, imparted training on Alternative Dispute 
Resolutions and mediation in particular. As per the Local Government Act 
of Bhutan 2009, the local leaders are also mandated to conduct mediation 
of civil cases referred by people of their respective Gewog. The mediation is 

Enforcement of Judgments
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then expected to be facilitated by the Dzongkhag Legal Officers as per the 
Parenting Framework of Office of the Attorney General. Hence, the Local 
Government leaders, principally the Mangmi and other paralegal service 
providers including Gewog Administrative Officers are tasked to mediate 
and negotiate the peaceful settlement of disputes. A total of 7,530 civil 
cases were mediated by Local Leaders in the twenty Dzongkhags. The total 
mediated cases increased in most Dzongkhags, except for Tsirang Dzongkhag, 
as provided below:

Dzongkhag
Year

2015 2016 2017
Bumthang 13 26 52
Lhuntse 93 120 120
Paro 154 339 402
Pemagatshel 23 58 83
Punakha 117 162 189
Trongsa 39 35 103
Tsirang 202 145 240
Wangdue Phodrang 41 85 396

Table 5: Source- National Mediation Report 2017, Bhutan National Legal 
Institute

The information provided above is excluding issuance of Marriage 
Certificates and Notary Services. It may be inferred that had it not been 
the mediation[s] at Gewog level, the flood of civil litigations would have 
exponentially been high. Mediation of disputes helped the Judiciary to 
allocate its time and resources to serious matters requiring their judicial 
attention.  However, it must be clarified here that a remarkable number of 
disputants, after a failed mediation, are referred to Court for adjudication.  
With an ever-increasing trend of mediated civil cases in Dzongkhags, there 
is also proportionate increase of failed mediation, which is referred to the 
courts for final settlements as provided below:
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Dzongkhag
Year 2012-June 2015

Disputes mediated Cases Litigated Total
Bumthang 378 362 740
Lhuntse 296 1124 1420
Paro 665 2958 3623
Pemagatshel 3`3 1575 1888
Punakha 351 969 1311
Trongsa 786 392 1178
Tsirang 384 288 672
Wangdue Phodrang 1089 1147 2236

Table 6: Source- Mediation Training Impact Assessment Report, Bhutan 
National Legal Institute, June 2016

It may be noted that of the total 36, 250 civil disputes since 2012 to June 
2015 across 20 Dzongkhags, 15,316 cases were resolved through the processes 
of mediation while 20,934 cases were settled through civil litigations. This 
means, 57.75% were dealt by the Court[s] while 42.25% were resolved 
through mediation services. Thus, it may be inferred that the citizens always 
preferred formal judicial process (litigation) over mediation. Hence, there 
is also an increase in the civil litigation in almost all the Courts. Had it not 
been an institutionalized mediation services established across 205 Gewogs, 
then every [trivial] dispute would have burdened the Court.  

XII. Feedbacks from the Judges

Thus far, the Judges had been very hardworking and earnest in their 
services. Judges stated that they often relinquish their lunch breaks to make 
their time for litigants. In addition, they also stated that they conducted 
hearings even after the office hours to cater Justice, and remained in office 
during weekends and government holidays to draft and edit Judgments. 
Few Judges also mentioned that they prioritized the hearing calendar over 
other Dungkhag and Dzongkhag level meetings, thus prioritizing on their 
sole judicial mandate. This causes misunderstandings and glitches with the 
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Judiciary. The respondents included the incumbent Justices and Judges 
of the Dzongkhag and the Dungkhag Courts, Legal Officers working in the 
government and the Defence Counsels.

Graph 6& 7: Respondents include Judges and Lawyers (Government, Defense 
Counsels and Corporate)

On asking if the Judges ever conducted Court hearings during the lunch 
recesses and also after office hours to expedite the judicial process, the 
following graph illustrates their responses. 

Graph 8(a): Frequency of hearing by Judges during lunch break 

In response, 42.9 % of the Judges stated that they frequently [three times 
a week] conducted hearings during lunch recesses, while 28.6% stated that 
they conducted three times a month. Further, on asking if the Judges have 
ever conducted hearings after office hours, the following responses were 
obtained. 
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Graph 8(b): Frequency of hearing by Judges after office hours 

To this, 23.1% conducted three times a week and 38.5% three times a 
month. While all the Judges stated that they prioritize the Court hearings 
over any other matters, on the other hand, 33.4% of the lawyers felt that 
the Judges prioritize other activities including meetings, seminars, and 
workshops over the Court hearings. In addition, it was also asked if the 
cases [both civil and criminal cases] have increased over the past few years 
particularly from 2018 onwards; and following graphical responses were 
solicited. 

Graph 9 & 10: The increasing nature of cases over the past few years (say 2018 
onwards) felt by Judges (9) and lawyers (10).

To this 27.7% of the lawyers felt that the cases have increased exponentially 
while 48.9% felt there is nominal increase over the past years. Similarly, 
35.7% of the Judges felt that there is an exponential increase of cases while 
42.9% felt a nominal increase of cases over the past few years. In view of 
the above, it was further enquired about the need to establish Additional 
Bench[es] in those Dzongkhags where there is none. 

Courts and Access to Justice
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Graph 11: Requirement of an Additional Bench felt by Judges

Graph 12: Requirement of Additional Bench felt by lawyers

50% of the Judges feel that there is a need to establish an Additional Bench[es] 
in those Dzongkhags where there is none while 42.9% feel such a requirement 
is optional. Likewise, 44.7% of the lawyers felt that an Additional Bench[es] 
must be established while 44.7% feel such a requirement is optional. 

Conclusion

The institution of Court remains a principal judicial body to resolve cases. It 
can never be replaced nor substituted with other Justice service mechanisms 
and institutions. In this light, there is an ardent requirement to implement 
institutional action in the Justice Sector Strategic Plan by providing 
accessible Justice services as provided under NKRA 16 in amplifying the 
Justice response at the grassroots level and to broaden the social perceptions 
towards the Justice Systems. There is also a primary requirement to impart 
and initiate “community legal education” besides conducting the scheduled 
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hearings by the Court.  In addition, the Judiciary should not feign injustices 
and avoid giving due interventions. Rather, the Justice Sector Institutions, 
chiefly the Judiciary, must uphold the principles that ensure a just society 
based on trust and dependability. These must be continuously invested 
to uplift the morale, particularly targeting the poor households who are 
poor and ill-equipped, in order to eradicate multidimensional poverty. Such 
investment[s] will not only value-add in providing efficient Justice to the 
public but also help in stabilizing and advancing a strong and resilient 
national economy.

There is an increased criminal cases initiated by the RBP and the ACC over 
the last three to four years. The Courts are also strained with increasing civil 
cases- which directly hampers the expeditious administration of Justice. 
Hence, many Judges responded that they conducted hearings even during 
lunch recesses and after office hours, while drafting works of the Judgments 
are done on weekends or on the government holidays.  It is also noteworthy 
to mention that undue delays are caused when parties summoned by the 
Court have to reschedule hearing[s] to another date due to absence of 
a sitting Judge. To ease the burden on the Judges and to the Courts in 
particular, establishing Additional Benches may come as resolute “judicial 
respite” and “solution” to the issues faced by the Courts and the Justice 
System as a whole. Justice can be “expeditious” only if the judicial service 
personnel are prompt; hardworking, alert, timely and adequately responsive 
to the needs of the people and Justice institution. Justice can be faster remedy 
only if the remedies are faster and expeditious.

Courts and Access to Justice
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 Application of International Laws by the Domestic Courts1 

Introduction

In recent years, domestic courts globally have resorted to applying and 
incorporating international laws and international customary legal practices. 
In resolving domestic disputes, courts from every major legal tradition[s] 
rely on international legal norms. For instance, the Oxford Electronic 
Database called the “International Law in Domestic Courts” includes 
more than one thousand three hundred decisions from ninety countries, 
covering data bases from all regions of the world.2 In the application of 
international law[s] by the domestic courts, it has generated different views. 
These differences have created a borderline between dualism and monism 
theories of the relationship between international law and national law, 
and hence raised many conceptual legal questions. Theoretically, different 
countries claim to follow the dualist or a monist legal system as enshrined in 
their Constitution[s]. Nevertheless, in practice, a question remains whether 
the domestic courts have followed or restricted to the strict constitutional 
interpretations and applications of international law and legal principles.

Types of Treaty Provisions

With the increasing exposure of lawyers and legal professionals to 
international laws and its principles, fueled by globalization and signing of 
various international Covenants and Treaties by the states, it has necessitated 
the need for domestic courts to apply international laws to settle disputes.3  

1  Contributed by Tshewang Dorji.
2  Bahdi, R. (2015). Globalization of Judgment: Transjudicialism and the Five Faces 

of International Law in Domestic Courts, and the Five Faces of International Law in 
Domestic Courts, Washington International Law Review, 555(555) & Sandholtz, W. 
(2015). How Domestic Courts Use International Law, Fordham International Law 
Journal, 38 (2).

3  Hegde. V.G. (n.d.) International law in the courts of India, South Asian University, 
New Delhi, India. 
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International Law & Domestic Courts

While in the process of assessing the role of domestic courts, it is important 
to distinguish the types of treaty provisions to assess whether it is relevant, 
right and judicious to interpret the treaty provisions and apply them as 
domestic law. “Horizontal” Treaty provisions regulate relations between 
states; while “vertical” provisions regulate relations between states and 
private parties; and the “transnational” provisions regulate relations among 
private parties that cut across national boundaries.

“Horizontal” Treaty provision is rarely applicable in the domestic courts, 
the other two treaty provisions are mostly sought when a private citizen’s 
rights are affected from vertical and transnational treaty provisions.  Human 
Rights Treaty and International Humanitarian Laws are some example of 
Treaties that guarantees the personal private rights which is widely accepted 
by the states. These Treaties are the ones which are adopted based on the 
universal moral norms of human values. Other Treaties that encompasses 
the international relations between private individuals are treaties that 
deal with arbitration in the area of international trade. These are some of 
the Treaties where the domestic courts can play a better role in enforcing 
international laws.    

The Doctrine of Monism and Dualism

The “Monists” believe that domestic and international law are both part of 
a single global legal system. On the other hand, the “Dualists” believe that 
domestic law and international law are independent legal systems.4 The 
system that is followed in the United Kingdom, Canada, Australia, and 
India is known as the “special transformation.” Here, the international law 
is transformed through a national law. According to this system, for the 
Treaty to operate in the domestic legal system of a dualist state, there must 
be an act of transformation that is to transform the Treaty by the action of 
the government by incorporating the Treaty norm[s] into its domestic law.5 

4  Brownlie, I. (2008).  Principles of Public International Law, pp. 31-33. 
5  Brownlie, I. (1990).  Principle of Public international Law.
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The Legislature may enact laws that incorporate or [transform] the Treaties 
or Treaty norms into domestic law.6 

Unlike the practice in the above jurisdictions, under Article 10 of the 
Constitution of the Kingdom of Bhutan, all the international Treaties and 
Covenants signed and ratified by the Parliament is a deemed law of the 
land unless it is inconsistent with the Constitution.7 When we compare the 
specific provision as stated in our Constitution with the Constitution of India8 
for instance, any Conventions or Treaties ratified by the Parliament becomes 
a Municipal Law but it does not specifically mention “giving authority to the 
legislators to enact enabling law to enforce those treaties.” 

The comparison between our Constitution and the Constitution of India 
here is not an attempt to interpret their provisions. Be that as it may, it is 
important that we look at the practices that have been followed in other 
nations particularly in the United States and India. Distinctive strategies and 
rules have been applied by the residential courts, and this article is simply 
the tip of the iceberg pertaining to this topic. The usage of international 
law by the domestic courts is prevalently based on the Monist and Dualist 
System. However, the following cases demonstrate that this distinction is 
not clearly followed in practice.

In Oyama v California,9 the United States Supreme Court struck down 
portions of the California Alien Land Law as being inconsistent with the 
“Equal Protection Clause” of the Fourteenth Amendment. In concurring 
Judgments, four members of the Court invoked the obligations of the 
United States under the United Nations Charter as further support for this 

6  Jackson, H.J. (1992). Status of Treaties in Domestic Legal Systems: A Policy Analysis, 
The American Journal of International Law, 86 (2).

7 The Constitution of the Kingdom of Bhutan, Art. 10 (25).
8  In State of West Bengal v Kesoram Industries, the Supreme Court of India reiterated 

that India follows the “doctrine of dualism” and that “a Treaty entered into by India 
cannot become law of the land, unless the Parliament passes a law as required under 
Article 253 of the Indian Constitution.” 

9  332 U.S. 633 (1948).
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result.10  Similarly in Rodriguez- Fernandez v Wilkinson, the Tenth Circuit 
Court of Appeals referred to the Universal Declaration of Human Rights and 
the American Convention on Human Rights in interpreting the “Due Process 
Clause” of the Fifth Amendment.11

It is to be noted that the Universal Declaration creates no binding 
international obligations and that the United States Senate has not ratified 
the American Convention. Nor was there any suggestion by the Court of 
Appeal that the principles enunciated in those documents had attained the 
status of customary international law.12  Though the Constitution of India 
has adopted the Dualist System, the Supreme Court in certain cases has 
digressed from this doctrine. In a landmark case on sexual harassment, 
Vishaka v State of Rajasthan,13 the Supreme Court stated that it had “no 
hesitation in placing reliance on [international commitments] for the purpose 
of construing the nature and ambit of the constitutional guarantee of gender 
equality in our Constitution.”14 

Likewise, it is also important that domestic courts taking recourse to 
international law should give due regard to the obligation of the state to 
Treaties. “Pacta sunt servanda”15 arguably the oldest principle of international 
law states that every Treaty in force is binding upon the parties to it and 
must be performed by them in good faith. Thus, to honour the Treaty 
obligations, one is required to ensure that its domestic laws are consistent 
with the Treaty.16 

10  Brudner, A. (1985). The Domestic Enforcement of International Covenants on Human 
Rights: A Theoretical Framework, The University of Toronto Law Journal, 35 (3).

11  654 F.2d 1382 (1981).  
12  Brudner, A. (1985). The Domestic Enforcement of International Covenants on Human 

Rights.
13  Vishaka v The State of Rajasthan, [1997] S.C. 3011(13).
14  Sandholtz, W. (2015). How Domestic Courts Use International Law, Fordham 

International Law Journal, 38(2).
15  Vienna Convention on the Law of Treaties 1969, Art. 26. 
16  Jeeja Ghosh v Union of India, [2016] 7 SCC 761

International Law & Domestic Courts
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It was suitably stated by the Supreme Court of India in Maganbhai Ishwarbhai 
Patel v Union of India,17  which gives a clear and rational conclusion in 
implementing the international law. The Court noted that:18 

If the rights of the citizens or others which are justiciable are 
not affected, no legislative measure is needed to give effect to the 
agreement or treaty.

Also, Justice Krishna Iyer in Jolly George Verghese v The Bank of Cochin19 
stated that:

 There is need for harmonization whenever possible bearing in 
mind the spirit of the covenants. While acceding to the primacy 
of municipal law to international law, in event of doubt the 
national rule is to be interpreted in accordance with the state’s 
international obligations. 

Thus, considering the diverse views adopted by the Indian Courts so far, 
it can be understood that the Indian Supreme Court has usually tried to 
balance its approach towards both the doctrines. 

Position of International Law and Treaty Obligations in Bhutan

Until now, there has not been a situation where the Bhutanese Courts had 
to take recourse to international law to settle dispute in civil cases or any 
criminal prosecution[s]. Globalization has led international law to enter the 
domestic legal space through changes that had been brought about to give 
effect to obligations undertaken under various treaties and agreements.20 
Article 9 of the Constitution of Bhutan relates to “International Law and 

17  Maganbhai Ishwarbhai Patel v Union of India, [1969] S.C. 783. Retrieved from http://
indiankanoon.org/doc/1310955/. 

18  Maganbhai Ishwarbhai Patel v Union of India, [1969] S.C.783.
19  AIR 1980 SC 470.
20 Agarwal, S. K. (2010). Implementation of International Law in India: Role of Judiciary. 

Retrieved from http://oppenheimer.mcgill.ca/IMG/pdf/ SK_Agarwal.pdf. 
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Treaty obligations.”21 This provision, however, is a general provision on 
the promotion of Bhutanese government’s commitment to “maintain just 
and honorable relations between nations.”22 Yet they are not binding on 
the government. This provision may be construed in the sense that our 
legislation also complies with the international commitments and the 
courts refer to Treaties or Covenants, when there is no conflict between the 
International Treaty and the domestic law. 

Article 10 (25) of the Constitution adheres to the method of “general 
transformation” whereby a constitutional provision automatically 
incorporates the ratified Treaties and Conventions into the law of the land. 
This method which presupposes ratification by a legislative body is used in 
the United States, France, the Netherlands, Germany and other countries. 
In these countries, a ratified Treaty provided it is self-executing, becomes a 
rule of municipal law binding on the domestic tribunals.23 

Conclusion

To conclude, international laws are to be enforced according to the 
particular country’s constitutional mandate. However, in practice, many 
domestic courts have adhered to what is called a “creeping monism.” In our 
case, such practices have not been encountered nor have our legal system 
been required to interpret the provisions of the Constitution thus far. It 
is important that whenever the domestic court finds itself to consider 
the international Treaties and Covenants, the right of an individual has 
to be given a paramount importance, but in the same sense, we should 
not forget the obligation of a state towards the Treaty also. As a sovereign 
nation, our legal system should adhere by the municipal laws when 

21  Constitution of the Kingdom of Bhutan, Art.9 (24).
22  Constitution of the Kingdom of Bhutan provides that “[t]he State shall endeavor to (a) 

promote goodwill and cooperation with nations; (b) foster respect for international law 
and treaty obligations and (c) encourage settlement of international disputes by peaceful 
means.” 

23  Sei Fujii v California, [1952] 242 P.2d 617.
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confronted with international norms keeping in mind the words of Lord 
Denning when he stated:24 

It is the duty of courts to construe legislation so as to be in 
conformity with International Law and not conflict with it.

Further, it is a well-established principle of customary international law 
that a state is obliged to make necessary domestic legal changes to comply 
with its international obligations.25 National courts also invoke Treaties and 
other international legal resources like guides or aids in the interpretation of 
domestic laws and they refer to international legal norms as a useful judicial 
resource.26 According to our Constitution, it can be argued that we follow 
Monist theory with limitations since acceding to Treaties and Covenants 
followed by ratification by the Parliament is considered as municipal law. 
On the other hand, some scholars do consider our system as Dualist since 
the requirement of ratification by the Parliament itself can be interpreted as 
a tool that bars the direct application of Treaties and Conventions. Clearly, 
there is more to understand about how international law is interpreted by 
the domestic courts. Given the international practices, it is critical for 
the Constitutional Benches to demonstrate objectivity in approaching the 
international laws and in clarifying its relationships with the national 
laws in the country. 

24  Corocraft Ltd. v Pan American Airways, [1968] 3 WLR 1273, 1281.s
25  Permanent Court of International Justice, Series B, No.17, p.32; PCIJ, Series A?B, 

No.44, P.24; See the Draft Declaration on Rights and Duties of State 1949, Art.13, 
1949,288 and The Domestic Enforcement of International Covenants on Human Rights: A 
Theoretical Framework.

26  Patrick H. G. (1987). Persuasive Authority, Mcgill Law Journal, 32 (261) (263).



147

Appeal: A Statutory Right1

Introduction

Appeal in Bhutan is a “procedural right” and has become a normative 
substantive right. Appeal provides an opportunity to redress latent errors 
in the decision-makings, thus enabling a step by step process of procedural 
as well as substantive opportunity for redress. It is very important method 
to assess the application of the laws, legal and judicial conscience. One of 
the practical aspects of appeal is the necessity to provide a forum as well 
as a judicial opportunity for enhanced “judicial scrutiny and redress.”  It is 
one of an important aspects of judicial temperament, judicial performance, 
fairness and judicial competence.  Appeal[s] are based on the well-
founded belief that “what is unseen by one eye” is “seen by the other eyes,” 
therefore, reinforcing the duty of the Judiciary to “strike” a balance in the 
administration of Justice.

In many aspects of administration of Justice, perceptions and reality are 
two important factors that determine the face of litigation[s], the intrinsic 
strengths of case and other fundamental legal values. In contemporary 
times, appeal as a judicial process, is viewed as a “need to utilize” process to 
exercise for more time before the final amends. Appeal is almost understood 
and heard by every citizens; and more so, it has become proverbial that “if 
you are unsatisfied, you are warranted to appeal.”  This in one sense, shows 
the awareness of the people about the laws and legal processes, but on the 
other, it also throws light on the cantankerous nature of our people and 
the sole purpose of litigation as to win a dispute. Wining before the courts, 
and “favouring a right judgement” is always viewed as a critical component 
of competent lawyering as well as a competent person. In many aspects 
of litigations, the finality of the judgment determines the independence, 
competence and integrity of the Judge and the judicial institution.  While 

1  Contributed by Tashi Dorji.
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the winner supports, the looser on the other hand, argues to the miscarriage 
from the judicial institution. This defies the processes of legal reasoning, 
and mostly these thoughts and mental landscapes of our people, are an 
outcome of various factors, including self-logic, and erroneous suspicion to 
judicial high performance.

The Judiciary of the Kingdom of Bhutan is a distinct and unique justice 
institution. Our legal system and the legal processes are built and founded 
on robust legal philosophies and principles. It is built on the principles 
of fairness, justice and the rule of law. Bhutanese legal philosophies and 
doctrines are timeless, and ingrained in fundamentals of natural justice, 
equity and fairness. While truth and Justice are concomitant, honest 
application of legal conscience and legal principles are basic tools of 
administration of Justice. As legal conscience of our people expands with 
legal literacy and information, unless our legal information are succinct 
and clear, it may infuse misunderstanding and legal bigotry and perpetuate 
to advance selfish legal endeavours. People, in some cases look to the legal 
system as a “means to advance their legal rights” and does not see it as 
a “means to a legal resolution.” These abrogates the basic purpose of the 
institution of Justice and invariably promote a falsified view of Justice and 
the judicial endeavours. 

Many considers the Royal Courts of Justice as a “means to an end,” which 
they consider it as a means to pacification of their legal, social and other 
needs, while some may see it as an “end to a means.”  This stifles both 
the “end” as well as the “means” and “appeal” in the course of these “social 
rigours” becomes amorphous and extensively used judicial and judicial 
process.   It is universally professed that the Judiciary of Bhutan should 
not only be successful in the Continent but should be also effectively 
successful in the world.2  The right to appeal has become sacrosanct due to 
the reasons that it justifies the means to “higher redress” and appeal system 

2  Address of Her Royal Highness Ashi Sonam Dechan Wangchuck during the Judicial 
Induction and Orientation Program for the Registrars and Bench Clerks 2020.
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Appeal as Right

provides a flexibility to the Justice System.  In one way or the other, appeal 
system demarcates a distinction in judicial profession; amongst the courts 
and the Judges, through which, the decisions of the subordinate courts are 
reviewed, nullified or amended. The appeal system is inherently a relegation 
of “judicial duty” of some sort; as the subordinate courts may look to the 
higher courts for final redressal of the issue, if the issue demands policy 
matters.

The Judiciary of the Kingdom of Bhutan has always upheld the “best 
interests” of the people by providing effective, just and fair judgments. 
The concept of ‘Equality before law’ and ‘Just, Fair and Equal’ is what the 
Judiciary has always adhered to, in making and pronouncing judgments. 
Once the Judgment is rendered, the parties who are not convinced by the 
Judgment requests the appellate court[s] for a review. Such judicial process  
of “appeal” in one way or the other provides opportunity to enhance access 
to Justice and administer advanced Justice.  The perception and deep-rooted 
notions of “quality Justice” is an unquantifiable judicial element, in some 
instances. “Quality justice” and “quality judicial processes” are a nurtured 
human notion[s] phenomenon, which are further exacerbated by people, 
who opines about the “quality of justice” and subjectively quantifies it. The 
mere expression of “quality justice” denotes the existence of the elements 
of injustice; which in the eyes of the people, ill-informed on the various 
provisions of the laws, can be a mere conjecture[s] of their thoughts. It 
can be extremely subjective; and “appeal as a process” cannot determine the 
quality and feature of Justice; and appeal itself can be a subject of great legal 
contention.  

Basically, as reflected in the civil practice, appeal is a complaint to a superior 
court, of an injustice done or error committed by an inferior one, whose 
judgment or decision of the court above is called upon to correct or reverse 
the lower court’s judgment. In criminal practice, it is a formal accusation 
made by one private person against another of having committed some 
heinous crime.  Appeal generally denotes the review of a judgment by an 
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appellate court, which has been initiated by the party who is referred to as an 
appellant. Appeal is a process of judicial review, and legal assessment of the 
facts and application of the laws - to see if right laws are applied and Justice 
is provided to the people.  The concept of appeal has been incorporated in 
the Civil and Criminal Procedural Code of Bhutan 2001, which has made 
the parties to approach the next superior court for appeal, in accordance to 
the judgment passed by the first court of instance. Usually the concept of 
appeal revolves around two essential factors that are:

a)  On question of fact;

b)  On question of law.

An appeal is generally on the question of law, but in the Bhutanese legal 
system, the law allows every person who is not convinced by the judgment 
to appeal, within ten working days from the day of pronouncing the 
judgment. Thus, this right is vested as a statutory right. The author intends 
to provide an overview of appeal as a statutory right under the Civil and 
Criminal Procedure Code of Bhutan 2001, its impact in rendering prompt 
and expeditious Justice and recommendations to streamline the procedure 
of appeal.

Appeal under the Civil and Criminal Procedure Code of Bhutan 2001

The Civil and Criminal Procedure Code of Bhutan, 2001 provides the appeal 
procedure. According to the Code, a party has the right to file an appeal 
against the judgment of the subordinate court.3 This provision[s] under 
the Code specifically provides the concept of an appeal as a vested right. 
The “ten-day period” acts as a period of limitation for appeal. It provides 
a gestation period of ten days, beyond which the person cannot have a 
justified right to appeal. This legally bars a person to process the course of 
appeal and mandates a person to file the appeal within this limitation period. 
This limitation period provides an opportunity to exhaust the remedies, 
within a specified period, thus exhibiting genuine necessity to redress a 
grievance. It is human nature and tendency that, if we are apportioned with 
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“unlimited time,” we tend to relegate the issue to the future time or it simply 
exhibits the non-seriousness of the matter. One of the relevant aspect of 
the “time-period” is that it provides an immediate opportunity for judicial 
relief and remedy as well as “pressure to act” thus latently determining the 
“serious nature of the matter.” This is in one way, a “measuring yard stick” 
to evaluate if the matter is frivolous or genuine. The “appeal period” in one 
way provides an expeditious remedy for judicial grievance redressal, and 
thus provides good judicial governance mechanism[s] to enhance access to 
Justice and strengthen the rule of law.  

Unless, a specified time period is provided, even, in the nullifying of the 
agreements as per the Civil and Criminal Procedure Code, 2001, many 
aspects of litigation involves time. In civil matters, “time” is a “harassing tool” 
employed to mentally sabotage the opponent – and unless a specified time 
period is determined by the law or the court, we will have to ruminate over 
the legal adage that “I will take you to the Court, I am going on appeal for 
our case…” The appeal may [become] a readily available legal contrivance 
to torment, annoy and harass the other party. The “time period” provides 
an immediate relief to both the parties, the one going on appeal as well as 
the defendant, who is now informed and certain about the “immediate 
legal processes” against him. This is invariably helpful to the rural people 
who are uninformed on the legal and judicial processes in the country. 
However, for some, experience of judicial processes have taught them about 
the judicial processes, legal and procedural terminologies, thus providing 
them an important aspect of practical judicial education. However, for 
some, “appeal” is a show of “personal prowess,” a “social dissatisfaction” 
and an exhibition of “legal charisma” to the public, without a legally sound 
and viable reasons.

For that matter, appeal as a “judicial process” must be streamlined to ensure 
that “particulates of Justice and injustice” are sieved and filtered to ensure 
that the “filtrate” is both heavy and “judicially meritorious.” Unless a 
proper system of appeal filtration is established through a transparent and 
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legitimate “appeal procedure,” courts can become a victim of manipulation, 
and this may, in the long run degrade the sanctity of judicial processes 
and judicial institution. It can be agreed that courts cannot become a tool 
of fear, but neither can we deny the fact that fear in some sort bring in 
respect, obedience and matured respect for the rule of law. One of the 
important element for confidence of the people in the judicial apparatuses 
and institution is the mutual respect for the rule of law, and considered 
apprehension of the legal and “judicial repercussions” if the matters brought 
before the courts are unmerited, non-judicious and apparently trivial. 

One aspect of argument, can be relied on the fact that “the cosmic beliefs” of 
the people are relied on personal intuitions, beliefs and narrowed concepts 
of the universality of their legal myths and narratives. It provides them 
with “personally founded” arguments structured around “what a person 
believes to be right.”  Similarly, it can be analogously recalled that a “falling 
tree blames the wind; and person who lacks good complexion, blames the 
blood.”4 This essentially establish the “jurisprudence of truth.” It is said that:5

To take case to the court without a reason

Only turns to dust one’s small measure of wealth.

It is said that the phrases like “it occurs to my mind” or “I think so” does 
not reveal truth. Any appeal should be merited on truth, responsibility, 
causation, proof, and uniqueness through guided and merited legal reasoning. 
Truthfulness (denpa) and honesty (drangpo) can be a determining aspect of 
appeal. In ancient Buddhist traditions, it is surmised as Khamchumedpa or 
no case thus stopping from hoping from procedure to procedure, from level 
to level and from forum to forum.6 

4  French, R.R. (2002). The Golden Yoke: The Legal Cosmology of Buddhist Tibet, 
Shambhala Publications, Massachusetts, United States, p. 197.

5  Ibid., p. 197.
6  Ibid., p. 141.
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The jurisprudence of truth necessitates the establishment of legal boundaries, 
legal competencies, and the need to self-regulate. Self-regulation (rangthrim) 
is an essential component to evaluate the legal attributes of one’s matter, 
and abilities, in the other. Unless, there are multi-pronged regulations, one 
by the parties and one by the court of law, in the near future, Bhutan may 
witness multifarious litigations before the courts of law. This may impair the 
values of Gross National Happiness and harm the ideals of mutual coexistence 
based on common ideals and reinforce an “individualized” society. One of 
the aspect of individualized society is marked by non-selflessness, and an 
“individualized existence.” It is marked by self-solitary confinement based 
on individualized beliefs and ideologies, thus denigrating a long established 
common ideals, values and mutual coexistence. In the similar pattern, legal 
ideologies and beliefs, also has the capability to take a similar trend, thus 
establishing a new “nature of conflict” and creating a new “legal space.”

As per the Civil and Criminal Procedure Code of Bhutan, 2001, appeal shall 
be permitted on the issue of facts or questions of law. While the Dzongkhag 
Courts allows appeals both on questions of facts or on the questions of law, 
the High Court and the Supreme Court of Bhutan strictly abides by the need 
to show cause the questions of law. The highest appellate courts provide an 
opportunity to resolve issues of applications of laws and not the facts. This 
forum also provides an opportunity to create a layered system of appeal 
with a more standardized review procedure, thus establishing a unique level 
of legal and judicial interference. This also enables the appellate courts to 
get more time to review the application of the laws, which by the level of 
the courts, they are adequately equip to review the laws and the application 
of it, to ensure Justice.

It can be surmised that in the subordinate courts, Justice constitute the 
process of fair play based on facts as well as the law. We may call it as factual 
Justice and legal Justice; thus providing forum and access to distributive and 
corrective Justice or transact Justice based on natural and differing social 
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circumstances.7 These judicial apparatuses and structures are essential to act 
as a strainer of Justice; and allow procedural and substantive Justice based 
on law. Legal literacy in Bhutan is at a nascent stage.  Many people are not 
adequately literate about law and the legal process, therefore the courts has 
been keen to overlook into the question of law for an appeal. If we are strict 
to these principles of appeal, it may also perpetrate miscarriage of Justice 
and not fulfill the expectations of the society. People consider the appellate 
courts as the forum for “refined Justice,” a place for “vigilant review” and 
“watchful judicial analysis.” This may, in some instances transmogrify8 the 
judgment; and the orders of the subordinate courts. This will be a stimulant 
to judicial high performance and provide an enabling opportunity for 
competent and conscientious judicial performance.9  

Generally, it has become an established legal and judicial practice that if [a] 
party is not satisfied with the judgment, they may opt for an appeal. This 
provides a blanket idea on appeal and creates an idea that appeal is a natural 
and unrestrained right of access to appellate courts. Once the party goes on 
appeal, the decision of the subordinate court is held in abeyance including 
[any] injunctions or Temporary Restraining Orders.10 Therefore, an appeal 
to the appellate courts, can be used as method to stay the judgments of the 
subordinate courts. It is one of the best method to “obtain time” and “get 
over” the judgment of the subordinate courts. It can be considered as a best 
method of “delay” for some. Therefore, appeal puts on hold the decisions 
or the judgment of the subordinate courts are put on hold, until such 
judgements are upheld or partially changed by the appellate courts until 
they render the directives for the enforcement of the judgment. Until then, 
the status quo of the judgments of the subordinate courts are maintained.

7  Reeser, R & Robinson, L.W. (n.d.). Ethical Decision-Making in Social Work. Retrieved 
from 6.pdf (rit.edu). (Accessed on 12 September 2021).

8  Transmogrify means “to change.”
9  Brennan, G. (2004). Judicial Duties, The Role of the Judge: A Collection of Papers 

from the National Judicial Orientation Programme, Judicial Commission of New South 
Wales and Australian Institute of Judicial Administration, Judicial Commission of 
New South Wales, Sydney, p. 9.

10  Ibid., s.109.2
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Justifications for Appeal

Appeal is always justified for a person who thinks that “they are legally” 
bound to appeal to obtain justice and correct [any] perceptions of 
miscarriage of Justice. One of the basic ideal of appeal is to provide an avenue 
for enhanced judicial redressal. Basically, it can be conjectured that appeal 
is “vested right” of a litigant and he holds the right to pursue the judicial 
processes, until it is exhaustive and his [all] judicial remedies are fulfilled. 
Messrs Drewry, Bloom Cooper and Blake,11 gave six justifications for an 
appeal in a civil case. They are:

a) To enable an aggrieved litigants to rectify a perceived judicial error;

b) To advance the public and social interest in correcting judicial 
mistakes, unless corrected, such errors might undermine public 
confidence in the administration of Justice;

c) To achieve a fair and correct decision in the instant case;

d) To keep judges up to scratch by exposing their decisions to rigorous 
scrutiny;

e) To enable senior and experienced judges, working collegially to 
develop and refine legal doctrine; and

f) A court of appeal, through the operation of stare decisis, can prevent 
inferior courts from reaching inconsistent results; regularity of 
decisions promotes the ideals of equality before the law.

The professed seventh reason of appeal is that the appeal system provides a 
cursus honorum for the judges, and the prospect of promotion to superior 
courts drives the more ambitious judges to maintain the highest standards of 
adjudication.12 Even though the appellate courts are overloaded with appeal 
cases, however, it never compromises the principle of fair administration of 
Justice. On appeal, the appellate court[s] review the application of appeals 

11  The Court of Appeal. (2007). Hart Publishing.
12  Andrews, N. (1994). Principles of Civil Procedure, London, p. 488.
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and reasonableness of appeal, including the grounds of appeal thus imposing 
the appellate courts with the responsibility of supervision and oversight 
of the appeal. This also imposes a greater responsibility on the [appellate 
courts] to gauge and take calculated approach to see that frivolous appeals 
are restrained at the “entry point.”  This will help to curtail burden on 
the courts and restrain unnecessary and frivolous and “legally unmerited 
appeals.”

The Impact of Appeal as a Statutory Right

In the year 2019, the Judiciary of the Kingdom of Bhutan recorded 115 
appeal cases from Dungkhag Courts to Dzongkhag Courts, 646 appeal cases 
from Dzongkhag Courts to the High Court, 295 appeals from High Court 
Benches to Larger Bench and 68 appeals from Larger Bench to the Supreme 
Court.13 In 2020, there were 114 appeals from the Dungkhag Courts to the 
Dzongkhag Courts and 571 appeals from the Dzongkhag Courts to the High 
Court. Correspondingly, there were 261 appeals from the High Court to the 
Larger Bench of the High Court and 76 cases were appealed to the Supreme 
Court of Bhutan.14 The analysis of the data reveals that the trends of appeal 
increases every year, thus sending an uptrend increase in the appeal cases. 
It can be deciphered that the increase in the appeal cases are due to reasons 
of the existence of “vested right to appeal” which have led to the use of 
such statutory right as a double edged sword by the people. Most of the 
appellants appeal to the court, as a matter of right without any reasonable 
grounds. Practically, the parties appeal to extend time in cases of monetary 
disputes thus prolonging the proceedings. In some instances, especially in 
the criminal cases, appeals are initiated to “reduce sentences,” delay and 
abrogate the effectiveness of the judgment of the subordinate courts. 

The risk associated with an “unrestrained appeal” is that it tends to increase 
the pendency of appeal cases. It can be studied that there are three potential 

13  Royal Court of Justice. (2019). Annual Report.
14  Royal Court of Justice. (2020). Annual Report.
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dangers in allowing unrestrained access to appeal. They are:

a) First, an unsuccessful party may simply want to prolong the 
proceedings as long as possible perhaps out of vindictiveness 
towards other party;

b) Secondly, appeals indirectly increases the costs of litigation;

c)  Thirdly, an unrestricted right to appeal may indirectly undermine 
the confidence of the people in the Justice System.15  

The “unrestricted right to appeal” has led to negate the virtuous and 
sacrosanct concept of appeal and its effectiveness as many people appeal 
by reasons of their legal right granted by the Civil and Criminal Procedure 
Code of Bhutan, 2001.  This provides appeal as a matter of right and not 
on merits of the case, thus providing a lean foundation to secure the 
sacrosanct nature of judicial proceedings and appeals in particular. It delays 
expeditious disposition of the cases; and denies prompt access to Justice. 
In considering these legal, social and judicial factors, the Judiciary may 
require to streamline the grounds for appeal and advocate people about the 
effective grounds of appeal in accordance to due process of law.

Recommendations

The right of appeal should be regulated to reduce the pendency of the appeal 
cases and restore the trust and confidence in the Justice System. The Justice 
System is a sacrosanct judicial institution that safeguards the rule of law, 
and administer Justice. Appeal is a sacred judicial procedure; and is built on 
refined legal knowledge and as a medium for rectification any latent human 
induced judicial or legal errors in the administration of Justice. The author 
would like to propose the following recommendations to streamline the 
judicial appeal procedures in the courts. This is also aimed at advocating 
knowledge and expanding the principles of appeal. 

15  Andrews, N. (1994). Principles of Civil Procedure, London, p. 489.
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a) Draft Appeal Guidelines 

One of the important aspect of appeal is the grounds on which the appellants 
file their appeal cases. Importantly, the ground of appeals has become a 
contentious judicial matter, inviting a serious scrutiny of the processes as 
well as mystifying unfounded observations on the matter. This is a result 
of a lack of proper Appeal Guidelines on the grounds of appeal. The lack 
of Appeal Guidelines has created an unfiltered and unrestrained “access to 
appeals” thus, optimally burdening the appellate courts. It strains judicial 
resources, judicial human resources and stifles the unimpeded access to Justice, 
thus self-creating  a “stumbling block” to fulfilling the judicial aspirations 
for an efficient and effective judicial services. Although the Judiciary does 
not wield the power to amend the laws; the Supreme Court of Bhutan16 has 
the rule making power thus giving an opportunity for the Royal Courts 
of Justice to draft rules on appeal in consonance with section 109 of the 
Civil and Criminal Procedure Code of Bhutan, 2001. The rule may address 
the need for reasonable grounds on which the appeals may be accepted 
and provides a way for a uniform application of such rules by the courts. 
The Supreme Court shall, as the apex judicial body, oversee the application 
of such judicial principles. It shall annually appraise the observations and 
opinions; and incorporate relevant propositions to improve grounds of 
appeal and make appeal as a streamlined judicial procedure. This might 
help to mitigate appeals and the issues associated with it. 

b) Public Legal Literacy and Education Programs 

Many of the people in Bhutan are not literate in law. With the concept 
of pro se litigation enshrined under the Civil and Criminal Procedure Code 
of Bhutan, 2001, it makes sure that no person is deprived of the right to 
represent in the court. People who access justice and avail the services of the 
courts expects their issues to be resolved by the courts and do Justice to their 
issues. The people have faith and trust in the Justice System; and the courts 

16  The Civil and Criminal Procedure Code (Amendment) Act of Bhutan, 2021, s.30.
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stands for the cause of Justice; however, unrestricted appeals [seemingly] 
delay Justice. In this matter, there are genuine and “well-reasoned” appeals, 
which should be considered as a priority; but those appeals, which lacks 
reasonable legal and factual basis should be restricted to allow sincere 
matters are entertained in the court of law. To restrict, we may mean to stop 
the appellant[s] from filing appeals on unreasonable and groundless reasons 
and to ensure that such restrictions are informed, the Judiciary of Bhutan 
and the Bhutan National Legal Institute as the training and research arm of 
the Judiciary of Bhutan may initiate methodical sensitization and awareness 
programs on appeals, as a specified subject of legal interest.

The Judiciary of Bhutan and the Bhutan National Legal Institute can initiate 
various legal literacy and education programs and other relevant initiatives 
aimed at information, literacy and awareness through various media 
or other forums aimed at appeals and how it delays justice services; and 
overburdens the courts, if the appeals are unmerited. They may also initiate 
educating people on what “reasonable and unreasonable appeals” are. In 
this subject, “reasonable appeals” can be categorized as first appeal on a legal 
or factual question, which requires genuine intervention of the courts of 
law. “Unreasonable appeals” are those, which are filed to prolong a case or 
to defer a payment or, literally “buy time” and delay the enforcement of a 
judgment.  It might be difficult to categorize an appeal as an “unreasonable 
appeal” but it is not impossible. We need to ensure that the process is 
documented, transparent and informed. 

The Judiciary of Bhutan has always been effective in administering Justice 
and in the same manner, if legal literacy and education programmes are 
initiated for the people, sensitizing people on the need for appeals as well as 
the needless reasons of appeal, this will, in the immediate and in the long 
run, help the Royal Courts of Justice to reduce frivolous appeals and serve the 
intended purpose of Justice institutions.
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Conclusion

The procedure and system of appeal in the Royal Courts of Justice requires 
certain and deliberate systemic reforms aimed at altering the perceptions 
of the people. It is not intended to impair the unhindered access to justice; 
but to ensure that the purposes and sacrosanct of justice is not diminished. 
These should be enforced through [effective] Guidelines or Rules to ascertain 
genuine and effective appeals and such Rules must be educated to the people.

The Judiciary of Bhutan has always uplifted the concept of equality before 
law and gained the confidence of the people. Further, it needs to build 
the confidence of people in the process of appeal to avoid the criticism of 
having two laws. The Judiciary needs to advocate people on the oneness 
of the laws and it is the approaches in the interpretation of our laws that 
results pronouncement of different judgments especially, when a case goes 
for an appeal. 

An appeal is a vested statutory right granted to the people but such rights 
shall come with certain restrictions, as even the Fundamental Rights 
enshrined under Article 7 of the Constitution of the Kingdom of Bhutan, has 
a reasonable restrictions under Article 7 section 22 of the Constitution, thus 
such right shall not be regarded absolute but should be restricted in the 
administration of effective Justice and to create a just society.
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